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Introduction

There is one fundamental fact: her murder was a racist and sexist act. Betty Osborne would be
alive today had she not been an Aboriginal woman — Report of the Aboriginal Justice Inquiry of
Manitoba?

1. This submission of the Canadian Feminist Alliance for International Action (FAFIA) and
Partners Canada Without Poverty and Dr. Pamela Palmater, Chair in Indigenous Governance at
Ryerson University, focuses on the lives and rights of Indigenous women and girls, and on the
obligations of governments — federal, provincial and territorial — to prevent and remedy the

violence against them.
Acknowledging the Human Rights Crisis

2. Canada is in the midst of a full-blown human rights crisis of its own making. Over time,
colonizing settler governments have built an "infrastructure of violence",? which is a complex of
institutional laws, practices, policies, actions, and omissions that treat First Nations, Métis and
Inuit women as lesser human beings — sexualized, racialized, and disposable, because of their
gender and their Indigeneity.? This infrastructure of violence did not evolve naturally, nor is it
an inevitable result of cross-cultural contact. Rather, it was created and maintained by colonial
governments in order to clear the lands for settlement, development and resource extraction.

It remains firmly in place today, and manifests itself in the high rates of violence, exploitation,

rapes, disappearances, and murders experienced by Indigenous women and girls.

3. Although all governments in Canada have agreed to the National Inquiry into Missing and
Murdered Indigenous Women and Girls (“the Inquiry”) and agree that there is a crisis of
murders and disappearances to be addressed, they are still active perpetrators and
perpetuators of the violence. Ending this crisis requires a crisis-level response that matches the
scope and severity of the rights violations against Indigenous women and girls; it also requires
immediate and strategic action. Therefore, our priority recommendation of this submission is

that federal, provincial, territorial, and Indigenous governments, working with Indigenous



women and their communities and allies, design and implement a coordinated, comprehensive,

and measurable National Action Plan to end violence against Indigenous women and girls.
Indigenous Women and Girls

4. Violence against Indigenous women and girls is a brutal reality created by the interlocking
forces of racism and sexism. These forces combine to create a violent, often lethal form of
misogyny. Indigenous women experience three times more violence than other women,
whether it is spousal or stranger violence,* and the violence is more severe, more likely to
result in physical injury or death.” In 2015, Statistics Canada reported that the national
homicide rate for Indigenous women is seven times higher than for non-Indigenous women.®
Although they are only about 4% of the population, Indigenous women are now 25% of all
female murder victims in Canada.” Notably, the homicide rates for Indigenous women are
significantly higher in Manitoba (49%) and Saskatchewan (55%).8 Pauktuutit reports that
Nunavut is the most dangerous place in Canada to be a woman, and that women in Nunavut
are the victims of violent crime at a rate more than 14 times the rate for women in the rest of
Canada. The rate of intimate partner violence is the highest in the country, and the risk of being

sexually assaulted in Nunavut is 12 times greater than the provincial/territorial average.®

5. However, these numbers, while shocking, still do not tell the whole story of violence against
First Nations, Métis, or Inuit women. Most violence against Indigenous women is not reported
to the police.'® In addition, the reporting that police forces do is patchy and inconsistent,
resulting in unreliable data. All indications are that violence against Indigenous women and girls
is under-reported, and numbers in all categories — spousal violence, sexual assaults,

disappearances and murders — are probably considerably higher.
Causes of Violence

6. Colonial governments, through racism and sexism, have created a system, or infrastructure
of inequality, which makes Indigenous women and girls targets for violence. This infrastructure

has its roots in colonial practices, some historical and some continuing, including:

e The dispossession of lands and resources, forced relocations, and disassociation from
traditional cultures, languages, and decision-making practices, all of which have had a



profoundly negative impact on the status and roles of Indigenous women in their
communities; 1!

e The historical treatment of Indigenous women as sexualized commodities by male European
settlers,'? Indian agents'® and members of the Northwest Mounted Police;'*

e The harmful impacts of the imposition of patriarchal values and structures, and of the
residential schools system, on the relationships between women and men, now manifest in
high rates of spousal violence;

e The legalized construction of First Nations women as the property of men through the Indian
Act,* who could not transmit Indian status in their own right and lost status if they married a
non-Indian;

e The expulsion of First Nations women from their communities through Indian Act sex
discrimination;

e The history of removing First Nations, Métis,® and Inuit children from their mothers, families,
and communities to place them in residential schools, or 'scoop' them and place them in non-
Indigenous homes, which has caused inter-generational damage to parental relationships and
to relationships between women and men;

e The current practice of apprehending babies from Indigenous mothers at birth, or removing
them from their mothers and families to place them in foster care or group homes, without
care for the profound harms to Indigenous mothers, children, and communities;

e The practice of forcibly sterilizing Indigenous women, which continues today, and has been
practiced on First Nations, Métis and Inuit women;'’

e The under-protection and over-policing of Indigenous women and girls,*® which is rooted in
"discrimination, systemic and institutional bias, and political and public indifference."*?

e The violence by police against Indigenous women and girls, who are too often abused when in
custody, and raped, beaten, harassed and denigrated by police officers.?°

e The failure of the justice system to punish, or adequately punish, the perpetrators of violence
against Indigenous women and girls, permitting both Indigenous and non-Indigenous men to
commit violence against Indigenous women and girls with impunity.??

e The severe economic and social hardships, including high rates of poverty and
unemployment,?? lower educational attainment, poor health, lack of access to clean water,
and overcrowded, substandard housing?® which place Indigenous women and girls at greater
risk of experiencing violence, and make them less able to escape from it.

7. These historical and current practices have turned Indigenous women into sexualized,
racialized prey for non-Indigenous men,?* and into targets for family violence and intra-

community violence by Indigenous men.?>



8. Repeatedly Indigenous women, families, civil society organizations, and government
committees and working groups have identified the following major governmental and
institutional failures that cause and perpetuate the violence, including:2®

e The failure of governments in Canada to address and remedy the disadvantaged social and

economic conditions in which Indigenous women and girls live — conditions that make them
vulnerable to violence and unable to escape it: and

e The failure of the justice system in Canada to protect Indigenous women and girls from
violence, to investigate promptly and thoroughly when they are missing or murdered, and to
effectively prosecute and punish perpetrators.

9. These are intertwined facets of the profound failure of Canada to eliminate all forms of
discrimination against women, and to advance the equality of Indigenous women and girls. As
international and regional human rights bodies and mandate holders have stated so clearly, the
adoption of measures to address one facet, without addressing the other, will perpetuate,

rather than remedy, the violence.
Governments and their Human Rights Obligations

10. Indigenous women and girls are rights-holders. The families and communities of Indigenous

women and girls who are victims of violence also have rights that must be respected.

11. Over the last 70 years, Canadian governments have put in place a framework of rights and
rules to govern their own conduct and their relationships with residents of Canada, including
Indigenous people as individuals and Indigenous peoples as collectivities. This includes

statutory human rights laws that exist in all jurisdictions, which prohibit discrimination on the
basis of race and gender in employment, public services, and tenancy; Charter rights to equality,
life, and security of the person (ss. 7 and 15); and the constitutional rights of Indigenous women

to the equal enjoyment of Aboriginal and treaty rights and title (s. 35(4)).%”

12. This framework of rights also includes the international and regional human rights treaties
and agreements that Canada has ratified since the end of the Second World War. Canada has
been a part of a global movement to recognize the inherent dignity and worth of all human
beings as a source of inalienable and fundamental rights. The human rights set out in the

Universal Declaration of Human Rights, the United Nations' first statement of these rights,



guarantees that “All human beings are born free and equal in dignity and rights,” have a right to
“life, liberty and security of person”?® and to "a standard of living adequate for the health and
well-being of [herself] and [her] family, including food, clothing, housing and medical care and
necessary social services."?° These rights are understood to be indivisible, interdependent, and

interrelated.3°

13. They have been further elaborated and incorporated into different treaties to which Canada
is a party, including the International Covenant on Civil and Political Rights (ICCPR);3?
International Covenant on Economic, Social and Cultural Rights (ICESCR);3? Convention on the
Elimination of All Forms of Racial Discrimination (CERD);33 Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW);3* Convention on the Rights of the Child
(CRC);* and Convention on the Rights of Persons with Disabilities (CRPD).3® Canada is also a
signatory to the UN Convention on the Prevention and Punishment of the Crime of Genocide,
which came into force in 1951 and prohibits States from taking actions with the intent to

destroy, in whole or in part, a national, ethical, racial, or religious group.?’

14. Canada is also bound by the Inter-American Declaration of the Rights of Man3® and the
Charter of the Organization of American States, which iterate a similar set of rights to life,
security of the person, liberty, education, health, adequate income and housing, and equality

and non-discrimination.

15. By ratifying international treaties and adopting declarations, Canada has committed itself to
ensuring that the meaningful enjoyment of the rights set out in them will be a reality for all
people in Canada, and that residents can obtain an effective remedy within Canada when these
rights are violated. Domestic laws are presumed to be in conformity with international human
rights law, and laws such as human rights statutes and the Charter are expected to provide

domestic recourse for violations.*°

16. On May 10, 2016, Canada announced its full support of the United Nations Declaration on
the Rights of Indigenous People (UNDRIP)*! “without qualification.”*? Indigenous peoples
participated with States in the drafting of UNDRIP. Significantly, as a foundation for the rights to

self-determination that follow, Indigenous representatives and States agreed to sweep into



Article 1 of UNDRIP all the civil, political, economic, social and cultural rights, including the
rights to equality and non-discrimination that are set out in international human rights law.*3
Article 1 guarantees to Indigenous peoples, as collectives or as individuals, all human rights and
fundamental freedoms. Article 22(2) specifically requires States to ensure that Indigenous

women and children enjoy full protection from all forms of violence and discrimination.**

17. On September 21, 2017, Prime Minister Trudeau told the United Nations General Assembly
that "the world expects Canada to adhere strictly to international human rights standards,

including those set out in UNDRIP, and that's what we expect of ourselves too."*

International Human Rights Standards and Government Obligations

a. Rights to Equality and Non-Discrimination
18. The rights of Indigenous women and girls to equality and non-discrimination are

comprehensive. Governments in Canada at all levels are obliged to respect, protect, and fulfill
women's right to equality, to take appropriate measures in all fields, and to use the full range of
governmental powers and capacities to achieve the goal of structural equality.*® The obligation
extends to all forms of discrimination, including violence against women by both State actors
and private actors,*” and to all groups of women,*® including Indigenous women, and to girls.*®
Indigenous women's right to equality and non-discrimination is also protected by CERD, which
obliges governments not to engage in any action or practice of racial discrimination, to ensure
that no public authorities or public institutions do so, and "to prohibit and bring to an

end...racial discrimination by any persons, group or organization.">°

19. Article 14 of CEDAW has particular applicability to violence against Indigenous women and
girls, as it sets out the rights of rural women to adequate living conditions, access to services,
and consultation in the design and delivery of services and programs intended to assist them.
Article 14 is significant because many Indigenous women, particularly First Nations women
living on reserves and Inuit women, live in remote and northern communities. Their lack of
access to health services, shelters, courts, police, transportation, early learning and childcare
programs, decent living conditions, and adequate housing are root causes of the violence

perpetrated against them — ultimately reducing their ability to escape or recover from it.



20. These rights to equality and non-discrimination, on the basis of gender, race, and
Indigeneity, as well as other factors, guarantee to Indigenous women and girls the full
enjoyment of all civil, political, economic, social, and cultural rights set out in human rights

instruments.

b. Social and Economic Rights
21. Indigenous women and girls are guaranteed the enjoyment of an adequate standard of

living, including access to adequate food, shelter and clothing, the right to education, to the
highest attainable standard of health, including mental health, to social security, and to just and
favourable conditions of work.>! The fulfillment of these rights is a threshold requirement for
the enjoyment of rights to equality, and to life, liberty and security for Indigenous women and
girls.

22. However, governments in Canada are reluctant to embrace social, cultural and economic
rights, as real or 'hard’ rights, like civil and political rights. The UN Committee on Economic,
Social and Cultural Rights, in its 2016 review, expressed deep concern about Canada's approach
to respecting and fulfilling social and economic rights, noting the unwillingness of governments
in Canada to treat them as rights for which effective remedies for violations can be claimed
through domestic courts and tribunals.>?

23. Canada's legal obligation with respect to economic, social, and cultural rights is to
"progressively realize" these rights through the commitment of the "maximum of available
resources.">3 With the tenth highest Gross Domestic Product,”* and one of the fastest growing
economies of G7 nations,>> Canada is among the most highly-resourced countries in the world.
It is clear that Canada is failing in its obligation to ensure the maximum of available resources
are dedicated to the implementation of economic and social rights for Indigenous women and
girls.® The bitter irony is that Canada’s wealth comes from Indigenous lands and resources.
24. With regard to violence against Indigenous women and girls, the CEDAW Committee, the
Committee on Economic, Social and Cultural Rights and the Inter-American Commission on
Human Rights have all underlined the necessity of addressing the profound social and economic

disadvantage of Indigenous women and girls, if the violence is to be ended.>’



¢. Violence and Due Diligence
25. For twenty-five years, international and regional human rights bodies have recognized that

violence against women is an extreme form of gender-based discrimination. In its new General

Comment 35, the CEDAW Committee states:

The Committee considers that gender-based violence against women is one of
the fundamental social, political and economic means by which the
subordinate position of women with respect to men and their stereotyped
roles are perpetuated. Throughout its work, the Committee has made clear
that such violence is a critical obstacle to the achievement of substantive
equality between women and men and to the enjoyment by women of their
human rights and fundamental freedoms, as enshrined in the Convention.

26. The obligations of governments with respect to violence against women have been defined
as a standard of due diligence requiring governments to 1) prevent violence against women and
girls; 2) protect women and girls from violence; 3) punish those who perpetrate violence; and 4)

make reparations, or remedy the violence.>®

27. The standard of due diligence does not apply only to State response to violence after it
occurs. It includes "a general obligation of prevention, including the duty to transform
patriarchal gender structures and values that perpetuate and entrench violence against
women....and to ensure that the root causes and consequences of violence against women are
tackled at all levels....”>® Where particular women and girls are known to be at risk, the State
party has “an obligation to set up effective...mechanisms to prevent further harm from

occurring.”®?
Holistic Approach Needed

28. The need for a comprehensive and holistic approach to ending violence against women has
been recognized by various international human rights bodies, forums, and mandate holders.®!
The 2007 General Assembly resolution on intensification of efforts to eliminate violence against
women recognizes in its preamble that “women’s poverty and lack of empowerment, as well as
their marginalization...can place them at increased risk of violence...” The resolution urges

States to:



[Tlake action to eliminate all forms of violence against women by means of a more
systematic, comprehensive, multisectoral and sustained approach, adequately
supported and facilitated by strong institutional mechanisms and financing, through
national action plans...and...national development plans including poverty
eradication strategies and programme-based and sector-wide approaches...5?

29. As a result of the advocacy of FAFIA, in partnership with the Native Women's Association of
Canada (NWAC),?3 international and regional human rights bodies have investigated the crisis of

murders and disappearances of Indigenous women and girls in Canada.
Inter-American Commission Investigation and Report

30. After thematic briefings requested by the Native Women’s Association of Canada (NWAC)
and FAFIA at the Inter-American Commission on Human Rights ("IACHR") in 2012 and 2013, the
IACHR launched an investigation into missing and murdered Indigenous women in British
Columbia. In December 2014, the IACHR issued its report,®* setting out in detail Canada's legal
obligations to respond to the violence and recommending how Canada can most effectively act

on its obligations.®> A central conclusion and recommendation of the IACHR states:

Addressing violence against women is not sufficient unless the underlying factors of
discrimination that originate and exacerbate the violence are also comprehensively
addressed. The IACHR stresses the importance of applying a comprehensive holistic
approach to violence against indigenous women. This means addressing the past
and present institutional and structural inequalities confronted by indigenous
women in Canada. This includes the dispossession of indigenous lands, as well as
historical laws and policies that negatively affected indigenous people, the
consequences of which continue to prevent their full enjoyment of their civil,
political, economic, social and cultural rights. This in turn entails addressing the
persistence of longstanding social and economic marginalization through effective
measures to combat poverty, improve education and employment, guarantee
adequate housing and address the disproportionate application of criminal law
against indigenous people....5°

31. The IACHR has since held three follow-up hearings on this issue, in April 2016, December

2016, and December 2017, as Canada's response to the crisis continues to be inadequate.®’
UN CEDAW Committee Inquiry

32.1n 2014, the CEDAW Committee conducted an investigation under Article 8 of the Optional

Protocol to CEDAW. Article 8 permits the Committee to inquire where it receives reliable



information indicating grave or systematic violations by a State party of rights set out in the

Convention. FAFIA and NWAC requested that the Committee initiate the inquiry in 2011.58

33. In its 2015 report ("the CEDAW report"), the Committee found that grave violations of the
rights of Indigenous women and girls are occurring in Canada in breach of CEDAW because
governments have:

e Failed to establish effective legal protection of the rights of Indigenous women and girls and

to ensure through competent national tribunals and other public institutions the effective
protection of Indigenous women against any act of discrimination (Article 2(c);

e Failed to refrain from engaging in any act or practice of discrimination against Indigenous
women and to ensure that public authorities and institutions also refrain from any act or
practice of discrimination (Article 2(d)); and

e Failed to take all appropriate measures to eliminate discrimination against Indigenous
women by any person, organization or enterprise (Article 2(e)).%°

The Committee formulated 38 recommendations for Canada to implement in order to address

this crisis, and directed that they be implemented as a whole.”®

34. The CEDAW Committee found Canada to be engaged in systemic, multiple, and long-
standing violations of the human rights of Indigenous women in breach of its obligations under

international human rights law.

d. Right to Truth: Families, Communities and Canadian Society
35. Violence against Indigenous women and girls causes violations of the rights of their families

and communities. The families of missing and murdered Indigenous women, their communities,
and Canadian society as a whole, have the fundamental right to know the truth of what has
happened to missing and murdered Indigenous women and girls. Canadian governments have
corresponding duties to uphold the right to truth, address persisting damage, prevent

reoccurrence of human rights violations, and make reparations.

36. The right to truth is recognized by all major international and regional human rights
systems, namely the United Nations (UN), Inter-American, European, and African systems.”!
Most often, the right to truth is described as a corollary to several widely recognized basic
rights, including the right to an effective remedy,’? the right to judicial protection,’? the right to

liberty and security of person,’# the right to family,”> and the right to be free from cruel,

10



inhuman and degrading treatment.”® Families of victims of violence have the "right ...to know
the truth regarding the circumstances of an enforced disappearance, the progress and results

of the investigation and the fate of the disappeared person.””’

37. The right to the truth first emerged in relation to enforced disappearances—individuals
abducted or murdered by government actors—in the 1970s.”® More recently, the right to truth
has been applied to the context of violence against women, and the IACHR has emphasized
States’ obligation to guarantee timely access to information for the general public,”® and to

publicize findings, during and after an investigation.°
38. The right to truth entails corresponding duties of governments, including these duties:

¢ To investigate and publicize findings. The duty to investigate stems from an individual’s
right to an effective remedy, It includes a right to a “serious and impartial”®! investigation
undertaken as part of a genuine®? search for truth, that has a clear objective;®3 and a duty to
ensure that “the public and individuals...have access...to information regarding the actions
and decision-making processes of their government.”*

e To publicly acknowledge wrongdoing and commemorate events. The truth is central to
social reconstruction in the aftermath of violence, a process that requires converting private
knowledge into official public acknowledgement.®

e To provide reparations. The right to truth requires governments to provide reparations for
victims, their families, and society as a whole.8¢

Families

39. Families have “the right ... to know the fate of their relatives” and who is responsible for the
violation of their human rights.?” Lack of information can have significant repercussions on
families’ abilities to cope and heal.®8 Denying family members access to the truth concerning
the fate of disappeared relatives can be a form of cruel and inhuman treatment.® In the words
of U.N. Secretary General Ban Ki-Moon, “knowing the truth offers individual victims and their
relatives a way to gain closure, restore their dignity and experience at least some remedy for

their losses.”??
Communities and Canadian society

40. The right to truth also has an important societal dimension. The UN High Commissioner for

Human Rights recognizes that societies are entitled “to know the truth about serious human

11



rights violations”?! as it is essential for prevention of reoccurrence, as well as for social healing
and for reinstating the legitimacy of social institutions. Exposing the truth helps “entire
societies to foster accountability for violations” and can “provide catharsis and help produce a
shared history of events that facilitates healing and reconciliation.”®? The Inter-American Court
on Human Rights likewise emphasized that the right to know the truth is “a collective right that
ensures society access to information that is essential for the workings of democratic
systems.”?3 Thus, the right to truth is fundamental to the workings of democracy itself and to

the principles of transparency, accountability, and respect for human rights.®*

e. Commentary by Human Rights Experts and Bodies
41. In the treaty body and periodic reviews of Canada that have taken place since 2005,

international human rights bodies, as well as special procedure mechanisms, have recognized
the seriousness of the human rights violations that Indigenous women and girls are
experiencing in Canada. Numerous UN treaty bodies have repeatedly expressed concern and
made recommendations on the crisis of violence, including the CEDAW Committee,®> CERD
Committee,’® the Human Rights Committee,®” the Committee on Economic, Social and Cultural

Rights,’® Committee Against Torture,”® and the Committee on the Rights of the Child.1%°

42. Since the 2015 CEDAW report, both the Human Rights Committee!?! and the Committee on
Economic Social and Cultural Rights!%?2 have commented on the crisis of violence against
Indigenous women and girls, expressing concern about Canada's "failure to provide adequate
and effective responses". These Committees have urged coordination of police responses
across the country; investigation, prosecution and punishment of perpetrators; adequate

housing and social supports; and identification and elimination of root causes of the violence.

43. Seeing no coordinated action to implement the recommendations from its Article 8 Inquiry,
in 2016, in its review of Canada, the CEDAW Committee recommended that the National Inquiry
use a human rights-based approach to conduct its work,'9 and that Canada fully implement,
without delay, all recommendations issued by the Committee in its 2015 report, including
developing a coordinated plan for overseeing implementation of the outstanding 37

recommendations issued by the Committee.
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44.In 2017, the CERD Committee expressed its alarm at the continuation of the high rates of
violence against Indigenous women and girls, supported the 2016 recommendations of the
CEDAW Committee, and urged Canada to ensure that the National Inquiry adopts a human-
rights based approach to its investigation of the root causes of the discrimination and to

solutions.104

45. During the Universal Periodic Review of Canada in 2009, recommendations were made to
Canada regarding violence against Indigenous women.'%> Canada accepted the underlying
principles in these recommendations, which included recommendations that Canada remedy
police failures to deal with violent crimes against Indigenous women and girls, and that Canada
address the low socio-economic status of Indigenous women and girls as a factor that
contributes to the violence against them.1%¢ In 2013197 and 2018, during subsequent
Universal Periodic Reviews of Canada, these recommendations were made again, with more
force and more specificity. In 2018, during the third Universal Periodic Review of Canada, 22
countries recommended that Canada improve its response to violence against Indigenous

women and girls.1®

46. In April 2018, the UN Special Rapporteur on Violence against women, Dubravka Simonovic,
called on Canada to implement a comprehensive National Action Plan designed specifically to

address violence against Indigenous women and girls.*10

47. This is a remarkable, and disturbing, record. That Canada is in the midst of a human rights
crisis of violence against Indigenous women and girls has been recognized by all human rights
bodies, international and regional, that review Canada's compliance with its obligations under
international human rights law. That Canada's responses are woefully inadequate, given the
scope and severity of the crisis, has also been universally recognized. Since 2005, and with
growing urgency, human rights experts, UN and Inter-American bodies, and the member
countries of the UN, have called for more — specifically, they have called for coordinated,
strategic, national responses to the social and economic disadvantages and deprivations of

Indigenous women and girls, and to police and justice system failures.
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While governments in Canada claim that they are addressing the crisis of violence against
Indigenous women and girls, their efforts are piecemeal, uncoordinated, and inadequate.
Governments in Canada, at all levels, have chosen to keep in place laws, policies, and practices
that perpetuate the violence. Repeatedly, they choose to take steps that are easy or
inexpensive and fail to implement the recommendations made to them by human rights
experts, Indigenous women, human rights and civil society organizations that would most
improve the lives of Indigenous women.'! The record is of long-standing failures by
governments in Canada to live up to their human rights obligations to Indigenous women and

girls, despite knowledge of the causes and consequences of the violence.

48. Following are accounts of crucial failures of governments in Canada to implement the rights
of Indigenous women and girls. Due to space limitations, these accounts are not

comprehensive; many issues that are crucial will be documented by others.
Failures to Implement the Rights of Indigenous Women and Girls
(1) Law Reform: Indian Act Sex Discrimination!?

49. In its 2014 report on Missing and Murdered Indigenous Women in British Columbia, Canada,
the IACHR found that historical Indian Act sex discrimination is a root cause of high levels of
violence against First Nations women.'!® The United Nations CEDAW Committee in its inquiry
under Article 8 of the Optional Protocol found that the Indian Act has mandated and enforced
gender-based discrimination and inequality for First Nations women for more than one
hundred years.'** The CEDAW Committee recommended that sex discrimination be eliminated

from the Indian Act as an essential step in addressing the murders and disappearances.'?®
History of Discrimination

50. Since its inception, the Indian Act has accorded privileged forms of Indian status to Indian
men and their descendants compared to Indian women and their descendants, treating the
latter as second-class Indians. In earlier versions of the Indian Act, an Indian was defined as 'a
male Indian, the wife of a male Indian, or the child of a male Indian.' For the most part from

1876 to 1985, Indian women had no ability, or limited ability, to transmit status to their
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descendants. There was a one-parent rule for transmitting status and that parent was male.
Indian women lost status when they married a non-Indian. On the other hand, Indian men who

married non-Indians kept their Indian status and endowed status on their non-Indian wives.!1®

51. The Government of Canada has amended the Indian Act three times, in 1985, 2010, and
2017, ostensibly to remove the sex discrimination from the status registration provisions, each

time doing it only partially.

52. In 1985, the Government of Canada enacted Bill C-31,'% in response to the 1981 UN
decision in Lovelace v. Canada?!® and to the introduction of Canada’s new constitutional
equality rights guarantee, section 15 of the Charter. The promise made by the Government of

Canada was to eliminate all of the sex discrimination.11®

53. Instead, Bill C-31 entrenched inequality by creating the category of 6(1)(a) for all those
(mostly male) Indians and their descendants who already had full status prior to April 17, 1985,
and the lesser category of 6(1)(c) for women whose status had been denied, or whose status
had been removed because of marriage to a non-Indian. The women were considered "re-
instatees", and they were re-instated to a lesser category of status. Their ability to transmit

Indian status to their children was restricted by their 6(1)(c) status.

54. For the first time, Bill C-31 introduced a second generation cut-off, but delayed its
application to those born prior to April 17, 1985 who had 6(1)(a) status; the second generation
cut-off applied immediately to 6(1)(c) women. In other words, the "re-instated" women could
pass status to their children, but not to the next generations, while their male counterparts
could pass status to all their descendants born prior to April 17, 1985. The children of 6(1)(c)

women were consigned to inferior 6(2) status, which is non-transmissible.

55. The 1985 consignment of First Nations women to 6(1)(c) status treated them as lesser
parents, and denied them the legitimacy and social standing associated with full s. 6(1)(a) status.
Throughout the years, the so-called "Bill C-31 women" have been treated as though they are
not truly Indian, or 'not Indian enough,’' less entitled to enjoy Indigenous rights, and obliged to
fight continually for recognition by male Indigenous leadership, their families, communities,

and broader society. As a result, many women have faced painful forms of discrimination as
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they are branded as ‘traitors’ for having married out — a burden their male counterparts do not
carry. In many communities, registration under section 6(1)(c) is like a ‘scarlet letter’ —a
declaration to other community members that they are outcasts, lesser Indians. Similarly, the
6(2) status which was given to the children of "Bill C-31 women" is a lesser form of Indian status,
and it tells the community that these are the children of Indian women who married out, or
who had children out of wedlock. The profound hurt that has been caused and the injustice

that has been suffered by the women who are often referred to pejoratively as "6(1)(c)

women" or "Bill C-31 women" has been neither recognized nor remedied.

56. The exclusion from status has also affected the ability of First Nations women and their
children to access federal programs and services intended for registered Indians, such as post-
secondary education, and uninsured health benefits. Their exclusion from status, or the
category of their status, may also mean a denial of Band membership and related benefits,
including ability to live on reserve with their families and communities, access to K-12
education on reserve, housing, training and cultural programs.'?° It further denies their political
voice as they can neither run, nor vote, for leadership positions. Most of all it denies their
Indigenous identity, divides families and creates a significant barrier to accessing elders,

language speakers and community ceremonies.

57. Since the 1970s, First Nations women and their descendants have launched legal challenges
and petitions to UN treaty bodies!?! in order to unwind this discriminatory, sex-based hierarchy
and its effects. However, in response, the Government of Canada has made only piecemeal

reforms and never completely eliminating the discrimination.

58.In 2010, in response to the B.C. Court of Appeal Mclvor v. Canada decision, the Government
of Canada passed Bill C-3, Gender Equity in Indian Registration Act,’?? and in December 2017,
the Government of Canada passed another amendment, Bill S-3 An Act to amend the Indian Act
in response to the Superior Court of Quebec decision in Descheneaux c. Canada (Procureur
général).’?3 In both cases, the amendments removed the specific form of sex discrimination in

the status registration provisions that was identified by the courts but left the core of it in place.
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59. Bill C-3 was expected to entitle about 45,000 new registrants,'?* and Bill S-3 is expected to
entitle between 28,000 and 35,000 new registrants.'?> However, the Parliamentary Budget
Officer estimates that there are approximately 270,000 First Nations women and their
descendants who are still excluded and could register for Indian status if the sex discrimination
were completely eliminated.'?® Thus, the majority of those who should be registered are still

excluded due to gender discrimination.

60. The effect of maintaining the 6(1)(a) - 6(1)(c) hierarchy is that, to this day, Indian women
and their descendants are still being denied equal status with Indian men and their descendants
because the scheme treats the female line as inferior and affords their descendants lesser or no
status. Under the current law, Indian women like Sharon Mclvor can never have full 6(1)(a)

Indian status like their male counterparts.
6(1)(a) All the Way

61. In June 2017, when Bill S-3 was in Parliament, the Senate of Canada amended it in a way
that would have eliminated the sex discrimination, fully and finally, from the Indian Act. That
amendment was dubbed the '6(1)(a) all the way' amendment because it would have entitled
Indian women and their descendants born prior to 1985 to full 6(1)(a) status on the same

footing as Indian men and their descendants.

62. The Government of Canada refused to support this amendment. However, since Senate
approval was still required, in October 2017, the Government of Canada agreed to include
provisions that will have the same effect as the Senate's '6(1)(a) all the way' amendment (ss.
2.1, 3.1 and 3.2). However, these provisions do not come into force until an unspecified date
when the Government may decide, by Order-in-Council, to enact them.'?” The bottom line is

that the bulk of the sex discrimination remains and there is no fixed date for its removal.

63. The Government of Canada's principal justification for this failure to eliminate the sex
discrimination from the Indian Act is that it must consult with Indigenous communities and
leaders before doing so. Canada has consulted about the removal of sex discrimination from
the Indian Act repeatedly over the last forty years, including before and after passing Bill C-31 in

1985, and before and after passing Bill C-3 in 2010. The duty to consult is perverted when it is
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used as an excuse to delay the elimination of the Government's own more-than-a-century-old

sex discrimination against First Nations women and their descendants.

64. Unfortunately, the Government of Canada, in its history of consultations on the elimination
of sex discrimination from the Indian Act has pitted the right of Indigenous communities to self-
determination against Indigenous women's right to equality, encouraging and permitting male-
led Indigenous organizations and some band councils to oppose equality for Indigenous women
on the grounds that self-government should be established first,'?® or that they do not have
adequate resources to incorporate new band members.'?° Resources matter, but cannot be
determinative.'3? Canada has an obligation to respect and implement both the right to self-
determination and women's rights to equality and non-discrimination,'3! which should be

treated as mutually supportive rather than mutually exclusive.

65. Canada is blatantly violating domestic and international norms of equality and non-
discrimination.3? Canada is also violating Article 8 of UNDRIP by engaging in a practice of forced
assimilation. For more than one hundred years, the Government of Canada has used the sex
discrimination in the Indian Act as a tool of assimilation, and a means of diminishing the pool of

status Indians to whom it owes a fiduciary duty.

66. The violence will not stop until Indigenous women and girls are treated as equal human
beings. Removing this discrimination from the Indian Act is a minimum threshold requirement

for ending violence.
(2) Social and Economic Conditions

67. Indigenous women and girls experience the highest rates of poverty in Canada. They
experience inadequate and overcrowded housing, homelessness, and lack of access to food and
safe drinking water at rates much higher than the Canadian population and grossly
disproportionate to Canada’s wealth. Conditions of poverty also increase the challenges faced
by Indigenous women and girls with physical and mental disabilities or illnesses.

Due to the deeply-rooted discrimination against Indigenous women in Canada, and their
marginalization, their socio-economic inequality causes, and exacerbates, violence against

them.
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68. A shocking 1 in 4 Indigenous children live in poverty. More than 60% of First Nations
children living on reserves live in poverty, but in provinces like Manitoba, that number jumps to
a staggering 76%.%33 Instead of improving, the poverty rates for these children grew worse
between 2005 and 2010.3* The poverty of children is directly related to the poverty of their
mothers and families — 29% of Indigenous children live in homes headed by single Indigenous
mothers (double the Canadian rate of 14%)*3> and single mothers are highly likely to be poor.
Indigenous women living off-reserves have high rates (36%) of poverty.3® Inuit women are
acutely impacted by poverty as 70% of households do not have enough food to eat and the
majority live in sub-standard, over-crowded housing.'3” Indigenous women and girls with

disabilities also suffer from higher rates of poverty.3®

69. For Indigenous women and girls, the conditions of poverty are severe and include the
following:

70. Water and Food: More than 73% of all water systems and 64% of wastewater systems on

reserves are at medium to high risk;'3° and some reserves have been under boil water
advisories for over 10 years.'% In May 2018, there were 174 drinking water advisories in First
Nations communities.'** Approximately 28.2% of Indigenous households report food insecurity
compared to 12.6 for Canadians.*?

71. Housing: Many Indigenous peoples in Canada live in deplorable housing conditions in the
country. More than 28% of First Nations people live in over-crowded housing; 43% of First
Nation homes are in need of major repair;'** and there is a backlog of 110,000 homes on First
Nations reserves.'** For Inuit women, the lack of adequate housing is extreme, with
overcrowding, people sleeping in shifts, and no shelters or alternative housing to escape to
when there is violence. Indigenous women outnumber Indigenous men in urban areas.'* This
may result from the fact that discrimination and violence can prevent Indigenous women from
securing adequate housing on-reserve or in their communities; if they leave, they face

discrimination by landlords that makes it difficult to access and maintain decent housing.4®

72. Homelessness: Indigenous peoples make up between 20 and 90% of those who are

homeless, depending on the geographical area. This creates a significant safety risk for
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Indigenous women and children.*” In urban areas, 28-34% of the shelter population is
Indigenous.**® Surveys have suggested this number is as high as 96% in some urban shelters.1#°
There is also a severe lack of accessibility to emergency shelters and transitional housing for
Indigenous women and girls trying to escape domestic violence, human traffickers and/or
gangs.

73. Health: The life expectancy for Indigenous people is currently eight years less than non-
Indigenous Canadians.**° Further, life expectancy is projected to decrease in the coming years
and is expected to grow to up to 15 years less.’>! While First Nations have higher rates of
mortality than Canadians, Indigenous women and girls have worse outcomes; Indigenous girls
have the highest rates of mortality — 6 times the national rates. Indigenous peoples suffer from
higher rates of chronic and infectious diseases, injuries, substance abuse and mental health
issues generally.?>2 Rates of heart disease and stroke have declined in Canada, but they
continue to increase for Indigenous people!>? - especially Indigenous women.>

74. Education: The gap in education levels between Indigenous peoples and non-Indigenous
people is widening as opposed to closing, and in 2004 it was already calculated that it would
take at least 28 years to close the gap.'®> Currently, there are more than 9,500 Indigenous
peoples are on a waiting list to obtain post-secondary education?*® and the number of
Indigenous people funded for post-secondary education has decreased by 18.3% since 1997.%%7
Education is a core determinant for secure and adequate income, but, at the current rate, it will
take 63 years to close the income gap between Indigenous peoples and Canadians.>?

75. Suicide: First Nation suicide rates are 2-6 times higher than those of Canadians and Inuit
rates are 10 times higher.?>° A shocking 38% of all Indigenous youth deaths are from suicide.®®
Indigenous women have higher rates of suicide attempts overall;*®* and women who have had
their children taken into foster care also have “significantly higher rates of suicide attempts and
completions.'®? Some First Nations in Canada have the highest suicide rates in the world;%® and

164 1t should be noted that Indigenous children in care also suffer

suicide rates are increasing.
from high rates of suicide.'®®
76. The crisis-level impoverishment of Indigenous women and girls is linked to historic and

ongoing colonization and dispossession of First Nations from their lands and resources, and to
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ongoing breaches of their Aboriginal and treaty rights and title. Unlike Canadians, Indigenous
women and girls have constitutionally-protected treaty rights to fully-funded education,
healthcare and provisions like food, clothing and income supports.2® First Nation treaty rights
also include the right to engage in trade and earn a good living or moderate livelihood and to
enjoy the same prosperity as the “white man”.%®” Treaty 6 specifically provides for relief in
times of poverty.28 In Treaties 1 and 2, the Treaty Commissioner promised that the Crown
would provide through the treaties “a future of promise” so First Nations could “live in
comfort” and “live and prosper and provide” for all their future generations to come.®° Yet,
despite many calls for assistance to the Crown to address the severe poverty which has
followed devastating land and resource dispossession, aid has not come, especially in the case
of Indigenous women and girls. Nor has the federal government provided guaranteed needs
and rights-based income support - a treaty right that is now constitutionally protected equally
between male and female Aboriginal peoples in section 35(4).1’° Ongoing breaches of the
treaty rights to hunt, fish and gather also hampers the ability of Indigenous women and girls to
provide for themselves.

77. Former Special Rapporteur for Indigenous peoples James Anaya’s report on Canada in 2014
concluded that: “It is difficult to reconcile Canada’s well-developed legal framework and
general prosperity with the human rights problems faced by Indigenous peoples in Canada that
have reached crisis proportions in many respects.”!’* Anaya went on to find that: “The most
jarring manifestation of these human rights problems is the distressing socio-economic
conditions of indigenous peoples in a highly developed country.”*”2 He further noted that
Canada has not provided higher resources for social services for Indigenous peoples despite
Canada’s own Auditor General’s conclusions that the lack of funding prevents improvement of
living conditions.'”?

78. The CEDAW Committee noted in 2008 that Indigenous women and girls face multiple

overlapping forms of discrimination resulting including severe poverty:
[A]boriginal women in Canada continue to live in impoverished conditions, which
include high rates of poverty, poor health, inadequate housing, lack of access to

clean water, low school-completion rates and high rates of violence. They are
underrepresented in all areas of the labour market, in particular in senior or

21



decision-making positions, have higher rates of unemployment and face a greater
pay gap in terms of their hourly earnings compared with men [and...] are also
exposed to a high level of violence and are significantly underrepresented in political
and public life.174

79. This profound socio-economic inequality causes and exacerbates violence against
Indigenous women and girls. It creates vulnerability to violence, exploitation and death.
Throughout the testimony presented in the Inquiry, the themes of poverty, inadequate housing
and hunger were identified as a cause of violence against Indigenous women, and a common
thread weaving throughout experiences of discrimination and marginalization, including
substance abuse, over-incarceration, health, interactions with child welfare agencies, and social
inclusion. As was confirmed in the testimony of Tracy Denniston and Fay Blaney, “poverty is the
key vulnerability for women” and “the welfare rate...all over the country...is unliveable....and [it]
keeps women vulnerable to men’s violence”. Additionally, witnesses stated that “lack of
security prevents women from leaving abusive men”.1’> Poverty means that Indigenous women
and girls who flee violence at home are forced to live on the streets, where they face more
violence from gangs, pimps and traffickers. It is not surprising that many of the murdered and
missing Indigenous women and girls were street involved. Indigenous women and girls are also
subjected to vicious forms of violence around remote man-camps as a result of resource
extraction operations.'’® Whether Indigenous women face violence from the state (policing and
corrections, foster care), violence from the extractive industry'’” (man-camps) or violence in
society (abusive men, pimps) — poverty diminishes their chances of avoiding it and jeopardizes

their safety.

80. The socio-economic disadvantage experienced by Indigenous women is the direct result of
laws, policies, and programs that fail to recognize an adequate standard of living as a human
right and that fail to take a human rights approach, rooted in the realities of Indigenous women
and girls, to addressing poverty, hunger, and homelessness. These conditions are further
exacerbated for Indigenous women and girls with physical and mental disabilities.'’®

81. When so many Indigenous women are poor, adequate social assistance incomes are critical
to their lives. Yet, despite decades of advocacy, welfare incomes continue to fall well below any

measure of poverty used in Canada, and rates are 20% lower than in the past because they
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have not been adjusted for inflation.1”? In particular, social assistance rates for lone-parent
mothers ensure a life of abject poverty.'8° In some cases, the gap between welfare rates and
the cost of living is so significant that women are forced into situations where children may be
apprehended.'8! This gap between incomes and costs can lead to women living rough or in an
emergency shelter, leading to her children being seized from her care.

82. The United Nation’s CEDAW, CESCR and CPRD Committees have recommended that Canada
ensure social assistance rates meet an adequate standard.'8? This is essential to the safety of
Indigenous women. In particular the CEDAW Committee recommended in 2008 that, through
the Canada Social Transfer, the federal government establish minimum standards for the
provision of funding to social assistance programmes in all jurisdictions, and a monitoring
mechanism to ensure that all government make funding decisions meet the needs of the most
vulnerable groups of women, including single mothers and Indigenous women.83

83. In November 2017, the federal government released Canada’s first National Housing
Strategy,'®* and in November 2018, the federal government released its first Poverty Reduction
Strategy.'®> While the National Housing Strategy promises a specific-Indigenous focused
strategy to meet the housing needs of Indigenous people and communities, there are serious
concerns about the effectiveness of the strategy for Indigenous women. Urgent action is
needed now on housing for Indigenous women and their children, and particularly for Inuit
women.'8 A movement of civil society organizations, under the “Legislate the Right to
Housing” campaign, have presented a proposal to the government to ensure an individual
claiming mechanism is created through a federal housing advocate, which would ensure that
Indigenous women, who have for so long gone unanswered, have access to remedies when
their right to housing is violated.

84. The Poverty Reduction Strategy does not appear to have any specific focus on Indigenous
women and does not address the country's abysmal income assistance rates and the harms
their inadequacy causes.

85. There can no greater violence to Indigenous women and girls than the failure to uphold
their right to an adequate standard of living, causing conditions of poverty which are a root

cause of disappearances and deaths. Radical and targeted intervention is needed to change
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these conditions. As a fundamental element of the national action plan which is the central
recommendation of this submission, there must be a targeted and comprehensive strategy for
addressing the social and economic disadvantages of Indigenous women that is proportionate
to the severity of the conditions of poverty and its consequences - taking into account the
significant differences between First Nations women living on and off-reserve, Métis, and Inuit

women.

(3) Child Welfare/Child and Family Services

86. Governments in all jurisdictions in Canada have created a crisis in First Nation child welfare
by apprehending the children of Indigenous women at alarming rates. While Indigenous
children are only 7% of the youth population in Canada, they represent more than 50% of all
children in foster care.’®” However, the rate in Manitoba is an alarming 90% with one newborn
baby taken from its mother every single day.'® In the province of Saskatchewan the rate is 70%
with no signs of slowing down.'® Removals of Indigenous children from their families are

occurring at a higher rate than during the period of residential schools.*®°

87. Children in foster care experience sexual and physical abuse,*** and high rates of suicide.'*?
Foster care is a direct pipeline to youth corrections, increased risks of sexual exploitation and
human trafficking, and sexualized violence in general. Indigenous women and girls make up
50% of all human trafficking victims!3 and the police have long recognized that human
traffickers target foster children and group homes. Indigenous children in foster care are more
likely to end up in youth corrections than they are to complete high school — a situation which
greatly diminishes their life chances — through no fault of their own. Despite the crisis,
governments have failed to take the kind of actions that would reduce and eliminate

Indigenous child apprehensions.

88. Little concern is given for the Indigenous mother in these situations. Indigenous women are
far more likely to suffer from anxiety, depression and substance abuse when their children are
apprehended.'®* Also women who have children in care are at risk of forced or coerced

sterilizations because child and family services officials intimidate them into agreeing.®> Child
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apprehensions not only limit the life chances of the children, but also of the Indigenous women

from whom they are taken.

89. Governments in all jurisdictions maintain child welfare services and systems that
discriminate against Indigenous women and girls by:
e removing thousands of children from Indigenous mothers, families and communities

because of racism, poverty, lack of adequate housing, overcrowding, and witnessing
violence;%®

e underfunding child welfare services on reserves;%’

e using funding formulas that incentivize removing Indigenous children from their families;**®

e failing to provide adequate prevention and supportive services to Indigenous mothers and
families,'®® and to Indigenous children in care;?%°

e providing higher rates of financial and other supports for foster parents (mostly non-
Indigenous) than for Indigenous birth mothers, grandmothers, and other Indigenous
extended family members and/or community members for care of Indigenous children;?°?

e apprehending babies at birth from Indigenous mothers instead of assisting them to care for
their babies;?%?

e forcing, coercing and/or bullying Indigenous women into consenting to sterilization, by
threatening to restrict their opportunities to see their apprehended children;?%

e treating Indigenous mothers whose children have been taken into care in discriminatory,

denigrating and disrespectful ways;2%*

e failing to protect Indigenous girls who are in state care from physical abuse and sexual
abuse,?%> and from death;

e failing to protect Indigenous girls in care from police intervention, charges, arrests and
incarceration in youth corrections at staggeringly disproportionate levels;

e allowing state care (foster care, group homes) to function as a conduit for Indigenous girls
into prostitution, sexual exploitation, sex trafficking, disappearances, incarceration, and
death.20¢

90. These practices violate the rights of Indigenous women and girls to equality and non-
discrimination,?®” to life and security of the person,?°® to freedom from violence,?®® and to
family life.?1% In order to eliminate the violence against Indigenous women and girls,

governments in Canada must radically change child welfare systems and practices.

91. While the federal government is working with the three recognized National Aboriginal

Organizations — the Assembly of First Nations (AFN), Metis National Council (MNC) and Inuit
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Tapiriit Kanatami - on possible federal legislation related to child welfare, the foster care rates
continue to increase to staggering levels.?! Any new scheme must address the gross failures of
the child welfare system, including the failures: to recognize the profound harms to Indigenous
women and girls caused by child welfare practices and to protect and fulfill their rights; to end
the racially discriminatory underfunding of child and family services on reserve;?'2 to recognize
and adequately fund Indigenous jurisdiction over their own family services. Any new scheme
must be designed in partnership with Indigenous women experts and advocates and

communities.

(4) Police and Justice System

a. Racialized and Sexualized Violence in Policing
92. There is a long and well-documented history of racism and abuse towards Indigenous

peoples by the justice system and law enforcement in Canada. In 1989, the Royal Commission
on the Donald Marshall Jr., Prosecution found that the criminal justice system failed Marshall
“at virtually every turn” due “to the fact that Donald Marshall, Jr., is a Native.”2!3 The 2004
Saskatchewan Commission on First Nations and Metis Peoples and Justice Reform noted:
“[R]acism is a major obstacle to healthy relations with the First Nations and ... police
organizations.”?'* The Ipperwash Inquiry into the shooting death of unarmed Dudley George
concluded in 2007 that: “cultural insensitivity and racism was not restricted to a few ‘bad
apples’ with the OPP but was more widespread.”?%®

93.In 1999, the Aboriginal Justice Inquiry of Manitoba concluded: “The justice system has failed
Manitoba’s Aboriginal people on a massive scale.”?® It went on to express particular concern
for the experiences of Indigenous women and children: “Aboriginal women and their children
suffer tremendously as victims in contemporary Canadian society. They are the victims of
racism, of sexism and of unconscionable levels of domestic violence. The justice system has
done little to protect them from any of these assaults”.?’

94. Racism in policing towards Indigenous women and girls creates problems of both over- and
under-policing. Over-policing of Indigenous peoples includes higher rates of arrests and
incarceration,?'® excessive use of force and assaults,?'? and deaths in police custody.??° Under-

policing includes police failures to come when called in emergencies, failures to open
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investigations into missing Indigenous women and girls, and/or incomplete or incompetent
police investigations.??! The Ontario Human Rights Commission released its interim findings on
the cumulative impacts and significant harm caused to Indigenous peoples from racial profiling
by police.??? Similarly, the report of the Office of the Independent Police Review Director found
that racial discrimination in policing in Thunder Bay led to police failures in policing of
Indigenous peoples.??

95. Recent data on police involved fatalities in Canada shows that Indigenous peoples are
grossly over-represented.??* Despite being only 15% and 16% of the population, Indigenous
peoples represented 63% and 58% of police involved fatalities in Saskatchewan and Manitoba,
respectively.??> In provinces like Quebec and Nova Scotia, the numbers of police involved
fatalities of Indigenous peoples are 10 times their portion of the population.?2®

96. The deep-seated racism against Indigenous peoples, which the Ipperwash Inquiry found to
be “widespread” in policing, is compounded by sex discrimination and how sexual violence
against women is viewed and treated by police. More than 20% of all sexual assault claims in
Canada are dismissed as “unfounded” or baseless.??’” Seven provinces and territories had
unfounded rates of more than 25% and as high as 32% in NB.2%% Some cities have even higher
unfounded rates; Saint John, NB, has a staggering unfounded rate of 51% (see Appendix C).??°
97. However, the intersection of racial and sexual discrimination in policing combines to create
a unique form of racially targeted and sexually violent treatment of Indigenous women and girls
by police.?*° Not only are Indigenous women and girls less likely to have their claims of sexual
assault taken seriously by police, but they have the added fear of police committing acts of
sexualized violence against them.?3! Some Indigenous women and girls do not trust police
because, as they say, “They either rape you or arrest you,”?3? The fact that a police supervisor
can permit a police officer to take home with him an Indigenous woman whom he arrested for
drunkenness - on the grounds that “You arrested her, you can do whatever the fuck you want
to do”?33 - is evidence that Indigenous women's distrust is well-founded.

98. This is an old problem. Early historical records, court documents and oral histories detail
the) sexually violent interactions of the North West Mounted Police (NWMP with Indigenous

women and girls: “governments agents sometimes withheld rations to reserve communities
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unless Aboriginal women were made available to them. The NWMP often turned a blind eye to
such practices, engaging in their own coercive relations with Aboriginal women...NWMP has
easy sexual access to Aboriginal women who families were starving.”?3* Just like the widespread
sexual abuse and violence that occurred in residential schools has left a devastating inter-
general legacy that continues into the present, so too has the long history of racialized and
sexualized violence of Indigenous women and girls by police.

99. Indigenous women's fear of police has been documented by Human Rights Watch (HRW) as
being similar to that of women in post-conflict countries: “The palpable fear of the police was
accompanied with a notable matter of fact manner when mentioning mistreatment by police,
reflecting a normalized expectation that if one was an indigenous woman or girl police
mistreatment is to be anticipated”.?*>> However, when confronted with these reports, police
forces close ranks and Police Chiefs, police unions and even local politicians often deny the
problem. When confronted with the HRW report, the head of the RCMP sent an email to all his
officers telling them: “My message to you today is—don't be worried about it. I've got your
back. Keep doing the great work you are doing.”23® This brotherly solidarity works to ensure
that there is little accountability for sexualized violence committed by officers.?3” Police who
turn a blind eye to sexualized violence by their colleagues are also failing to protect Indigenous
women.238

100. Police forces across the country are implicated, A large number of police officers from Val
D’or Quebec were suspended after 37 allegations of sexualized violence were brought by
Indigenous women and girls. Instead of committing to get to the root of the problem, the police
union blamed the victims and their colleagues protested in solidarity.?3° The ongoing Public
Inquiry Commission on relations between Indigenous Peoples and certain public services in
Québec has also heard testimony about damaged relations with the police.?*° There are other
known cases of police sexualized violence against women, and specifically against Indigenous
women and girls, including stalking, physical assaults, sexual assaults, sexual exploitation of
young girls, human trafficking and child porn.?*! These reports, inquiries, and cases explode the
myth perpetuated by police unions that this issue is of “a few bad apples.” In fact, Canada has a

serious problem of violence by police officers that targets Indigenous women and girls.
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b. Under-protection
101. Under-policing, or under-protection, is equally serious. Reports from family members and

friends of missing and murdered women reveal a pattern of indifference, blaming, and hostility
towards the women reported missing, and the family members. Indigenous women and girls
are believed to be at fault for living so-called “high-risk” lifestyles when the high-risk stems
from being born Indigenous and female. Assumptions that Indigenous women and girls are not
at risk, or, if they are, have only themselves to blame, are often used to justify failures to
respond quickly to reports of missing women, and to thoroughly investigate and prosecute

violence against them, including murders.?*?

c. Police Accountability and Oversight
102. The mistrust between Indigenous women and girls and the police is also fueled by failures

to ensure that there are effective police complaints procedures.?*® Creating trust between
Indigenous women and police authorities requires independent oversight of policing, by civilian
and Indigenous representatives, so that complaints can be lodged safely, and investigated
thoroughly, by a body that has authority to take necessary disciplinary steps, including filing

criminal charges.?*

d. Data Collection
103. Canadian and international human rights experts have repeatedly found that data

collection by police agencies on cases of missing and murdered Indigenous women and girls,
and on violence against Indigenous women, is incomplete and unreliable. Part of Canada’s due
diligence obligation under international law is the obligation to collect comprehensive sex- and
race-disaggregated data on violence against women.?* In failing to meet this standard and
requiring minimum standards of sex- and race-disaggregated data collection across all
jurisdictions, Canada imposes an obstacle to understanding the actual rates of violence and the
perpetrators of violence against Indigenous women and girls — including police themselves?4® -

and ensuring that cases are duly investigated and prosecuted.

104. The CEDAW Committee found “serious gaps” in police data collection, “which result in an
unclear picture of the actual scale of violence against aboriginal women, in particular, cases of

missing and murdered aboriginal women.”?*” The lack of accurate data has “impaired the
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development of effective strategies and solutions within the criminal justice system.”2%8 The
CERD Committee,?* the Human Rights Council Working Group,?>° and the Inter-American
Commission on Human Rights?>! have echoed these concerns.?*?

105. The RCMP have not committed to coordinated sex- and race-disaggregated data
collection.?*® The RCMP have acknowledged that the reporting of the number of cases of
missing and murdered Indigenous women and girls in the jurisdictions where RCMP police
contains error and imprecision due to the extensive time period over which data has been
collected, differing data interpretation, inconsistency of variables used over the review period,
and multiple data sources (with different purposes, collection methodologies, and
definitions).?>* The RCMP's data contained in its 2014 and 2015 reports is similarly unreliable.?>>
For example, police likely miscategorised some Indigenous women as another ethnicity?°®,
excluding them from the data set.?*’

106. The Minister of Indigenous Affairs, Carolyn Bennett stated that the numbers of murdered
and missing Indigenous women and girls is “way, way higher, than the RCMP’s 1200 figure” and
(former) Minister for the Status of Women, Patty Hadju said the numbers were as high as
4000.2°8 Until there is standardized and mandatory data collection across all police jurisdictions
requiring the reporting of a victim’s ethnicity, augmented by aggregate data collection and
reporting by Statistics Canada, Canada cannot ensure that all cases of missing and murdered

Indigenous women and girls are identified, or duly investigated and prosecuted.?>®

e. Criminalization, Incarceration, and Over-classification of Indigenous Women
107. Most Indigenous women should not be incarcerated, as they are no risk to the public. They

are incarcerated principally for crimes of poverty.?®® The Canadian justice system criminalizes
acts of survival that Indigenous women engage in to navigate conditions of poverty, racism,
sexism, violence, addiction and mental health. By doing so, the justice system at the federal and
provincial levels blames and punishes Indigenous women for their oppressed conditions, rather
than acknowledging or addressing them. See Appendix A for the Canadian Association of

Elizabeth Fry Societies (CAEFS) submission on this issue.
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Priority Recommendation: A National Action Plan

108. As an urgent national priority, a coordinated, all-government, strategic National Action
Plan should be formulated, with established program and service elements, and strategies, that
will allow for variations in regional needs and delivery mechanisms, and that is accompanied by
timelines for implementation. Measurable goals for improvements in social and economic
indicators, and in justice system indicators, should be set, with timelines. The National Action
Plan should take into account differences in realities and needs among First Nations women
living on and off reserve, Métis women, and Inuit women. The Government of Canada should
establish ensure that adequate funding is allocated to address program and service needs of
First Nations people living on reserves; it should also provide funding transfers to the provinces
and territories conditional on implementation of plan elements, and commitment to engage in
coordinated strategies, public reporting, and monitoring. Any transfer of jurisdiction from
federal, provincial or territorial governments to Indigenous communities for services, such as
child and family services, must be accompanied by sufficient funds to support the services that

are needed by Indigenous women, children and communities.
Government of Canada Leadership

109. The Government of Canada should immediately take leadership on the issue of violence
against Indigenous women and girls in full and equal partnership with Indigenous women and
their advocates, organizations and home communities. United Nations treaty bodies have
repeatedly urged Canada to use its leadership capacity and spending power to ensure
consistent and coherent implementation of treaty rights in Canada.?®! Despite Canada's
persistent objection that it cannot take responsibility for treaty implementation by the
provinces and territories because of the constitutional division of powers between federal,
provincial, and territorial governments, United Nations and regional human rights bodies reject
this claim and continue to identify the federal government as the one with the capacity and the

tools to exercise leadership for the country on matters of human rights implementation.26?
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Use of the Federal Spending Power

110. Canada can use its constitutionally approved spending power to transfer funds to the
provinces and territories for expenditure on specified programs, services and strategies that
will bring change for Indigenous women and girls. The spending power is a key tool for
establishing equality-creating programs and services for Indigenous women and girls that are
co-ordinated and stable. In its 2016 report on Canada, the Committee on Economic, Social and
Cultural Rights urged the federal government to take the lead on human rights implementation
by using funding and other agreements with the provinces and territories to “establish
responsibilities for the implementation of [treaty] rights at the different [government]
levels”.?%3 In 2016, the CEDAW Committee called on Canada to consistently use conditional and
targeted federal funding to ensure that transfer payments promote compliance with the human
rights of women.?®* This should include targeted payments to Indigenous women's groups and
their home communities specifically for the benefit of Indigenous women and girls, and to

support their development, and control of, services that will foster their equality.
Coordination with Provinces, Territories, and Indigenous Women regarding Plan

111. The Government of Canada should develop a process and mechanism for consultation
with the provinces, territories, and, where relevant, municipal governments, and with
Indigenous women and Indigenous women's organizations, to identify a priority set of
programs, services and strategies that will remedy and prevent violence against Indigenous
women and girls. The identification of priorities and formulation of a plan should be grounded
in National Inquiry recommendations and those of parties to the Inquiry, on Canada’s human
rights obligations and the recommendations of the CEDAW Committee and the IACHR, and on
observations of United Nations treaty bodies, mandate holders, regional human rights experts,
and Indigenous rights experts regarding the steps necessary to realize the human rights of

Indigenous women and girls, and to prevent and remedy the violence.

Indigenous Women's First Voice
112. Indigenous women know best what is needed to end the violence against them. A key

principle of a rights based approach is to place first voices at the core of decision-making.
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Therefore, First Nations, Métis, and Inuit women must be leaders and decision-makers

throughout the formulation, implementation, and monitoring of the National Action Plan.
Monitoring and Review

113. The National Action Plan will need a pro-active and independent review mechanism to
ensure that implementation of the Plan can be monitored and reviewed. This mechanism

should be led by Indigenous women and must permit Indigenous women, their organizations
and home communities to have equal decision-making powers in evaluation, assessing progress,

and correcting deficiencies on a regular basis, as well as ensuring regular public reporting.
Rights Claiming Mechanism

114. The National Action Plan must also include a rights claiming mechanism. Indigenous
women must have a venue to bring forward systemic violations of rights — especially in the
context of economic and social rights like the rights to housing, food, and an adequate standard
of living. A rights-claiming mechanism in the Plan will begin to address the broader problem in
Canada that “economic, social and cultural rights remain generally non-justiciable in domestic
courts” and as a result there is “limited availability of legal remedies for victims in the event of
Covenant rights’ violation.”?® It will also permit identification of areas and situations where the
Plan is not meeting goals and needs, and further actions are required.?%® See Appendix B for a
more detailed response to Commissioner Robinson’s question posed on December 11, 2018.

Recommendations

115. Implementation of the following recommendations should be included in the National
Action Plan along with others made by Indigenous women and communities and human rights

bodies.
Indian Act Sex Discrimination

e The Government of Canada must immediately remove all aspects of sex discrimination

from the Indian Act, and bring ss. 2.1, 3.1 and 3.2 of Bill S-3 into force without further delay.

e The Government of Canada should acknowledge that the Indian Act status registration

provisions perpetuate discrimination based on the ground of sex, in contravention of the
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equality guarantees of the Charter and Canada's international treaty obligations, and
withdraw its objections to the Mclvor and Matson petitions currently filed with the United

Nations treaty bodies.

e The Government of Canada should apologize in Parliament to First Nations women and
their descendants for treating them as lesser human beings, and for the violations of their
human rights, including their rights to equality, security, dignity, and the equal enjoyment
of culture and participation in their communities, which the long-standing discrimination

against First Nations women and their descendants has caused.

e The Government of Canada should compensate First Nations women and their
descendants who have been denied equal Indian status because of sex discrimination for
their loss of statutory benefits, treaty payments, and for the injury to their dignity and

rights caused by the discrimination.?’
Social and Economic Conditions

e Asakey component of the National Action Plan, federal, provincial and territorial
governments must develop a co-ordinated strategy to address and remedy the specific
social and economic disadvantages of Indigenous women and girls, including poverty,
inadequate housing, homelessness, lack of shelters and supports for Indigenous women
who are fleeing violence, dealing with mental health problems, addiction, or exiting
commercial sex, or trafficking, and ensure that adequate programs and social supports are
available and accessible, taking into account the differing needs of First Nations, Métis and

Inuit women, and their particular geographical locations.

e The Government of Canada must immediately increase the amount of the Canada Social
Transfer payments to provinces and territories; earmark sufficient funds for social
assistance; and make transfer payments conditional on provinces and territories setting
social assistance rates at levels that recognize human rights obligations to ensure an
adequate standard of living and prevent discriminatory effects of inadequate incomes for
Indigenous women. For First Nations and Inuit women, needs and rights-based funding

must fulfill the obligation to provide an adequate standard of living.
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The Government of Canada must, as a matter of urgency, ensure that the National Housing
Strategy addresses the housing needs of Indigenous women and families, giving particular
attention to the needs of Inuit women for adequate housing and for shelters in their

hamlets to provide them with basic safety.

Child Welfare/Family services

Federal, provincial and territorial governments must redesign child welfare/family services in all

jurisdictions in order to

support Indigenous women's ability to care for their children and protect them inside their
families and communities;

protect Indigenous girls from dislocation, sexual abuse and precipitation into prostitution,
sexual exploitation, sex trafficking, disappearances and death;

prohibit apprehensions at births;

prohibit any engagement of child welfare/family services officials in sterilizations of
Indigenous women or girls;

redesign funding formulas so that they incentivize keeping Indigenous children with their
mothers, families and communities;

redesign funding formulas so that they encourage and support Indigenous women to
design and establish services that will meet their needs, and foster their equality and
security, and those of their children;

institute zero tolerance policies and strict performance codes and protocols for foster
care/group homes to ensure that Indigenous girls are protected from sexual abuse while in
care.

Policing and Justice System

Co-ordination

e As a part of a National Action Plan to end violence against Indigenous women and girls,

federal, provincial and territorial governments must work together to develop and

implement protocols, standards, and mechanisms to ensure inter-jurisdictional and inter-
agency coordination of law enforcement agencies, as well as information-sharing and
cooperation within RCMP and with other police agencies and Indigenous governments and
police agencies.?%® Co-ordination, co-operation, and standard policies and procedures should

be developed in the following areas:
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Standards and Protocols

¢ |n partnership with Indigenous women and their home communities, national standards and
protocols for police conduct should be developed for police when interacting with
Indigenous women and girls, and when investigating crimes against them, including rape,

assault, spousal violence and other forms of violence;

e A national policy for adoption by all governments and police agencies should be developed
in partnership with Indigenous women and their communities that reiterates and reinforces
the legal prohibitions that require all police officers in Canada to refrain from engaging in
discrimination, harassment, denigration, intimidation, and any form of violence against

Indigenous women and girls;

e All police agencies should be required to follow standardized and mandatory protocols on
how to respond to cases of missing and murdered Indigenous women, and an independent
civilian/Indigenous monitoring mechanism for the implementation of the protocols should

be established, that provides for sanctions when they are not being applied.

Data Collection

e A national centre for data on violence against Indigenous women and girls should be
established, with resources to design appropriate protocols and systems to track all forms of
violence against Indigenous women and girls using consistent and comprehensive methods

with full participation of Indigenous women, their organizations and home communities;

e Through this centre, data on all forms of gender-based violence against Indigenous women
and girls should be collected, disaggregated by sex, age, ethnic group, and the relationship
between the victim and the perpetrator; on protection orders, prosecutions and sentences
imposed on perpetrators; on the number of indigenous women and girls who are trafficked;
on cases of missing and murdered Indigenous women, including cold cases and suspicious
deaths; and on all forms of violence against Indigenous women and girls that is committed

by police officers;?%°
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e The national centre for data should provide public access to data collected, and provide an

archive of investigations and resources, in order to fulfill the right to truth.2”°
Police Violence

e Federal, provincial and territorial governments, working together, should mandate a
comprehensive national investigation into police violence against Indigenous women and
girls in all police forces, noting all filed complaints, investigations, charges, discipline, and
prosecutions. This investigation should be conducted by independent experts, working with
Indigenous women, and include a comprehensive review of police acts, regulations and
policies related to prevention, investigation and discipline for acts of sexism, racism, abuse,

and sexualized violence against Indigenous women and girls.
Oversight and Police Accountability

e Federal, provincial and territorial governments should establish new independent and
effective civilian and Indigenous oversight mechanisms (including Indigenous women) for
overseeing police conduct and for investigating reported incidents of police misconduct,
including sexual offences by the police, and with authority to hold officials accountable

through administrative, disciplinary, or criminal measures, as necessary;?’*

e Federal, provincial and territorial governments must ensure that Indigenous women and
their families have access to effective procedures for filing complaints against police, and
have the necessary information and supports available to use such procedures, including
legal representation;?’2 in particular, access to complaint procedures to challenge police
conduct must be facilitated for Indigenous women and their families living in remote areas,

including by raising awareness in their communities, and other appropriate means.?”3
Criminalization and Incarceration

As a part of the National Action Plan, federal, provincial and territorial governments, working

together, should:

e Undertake a fundamental re-evaluation of the policing of Indigenous women and girls,

justice system decisions, and corrections policies and decision-making in partnership with
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Indigenous women and their advocates, to identify strategies that will disrupt and reverse
the pattern of incarceration and over-classification of Indigenous women, and establish
programs and services that will support their decarceration and reintegration into families

and communities.

e Establish judicial oversight of decisions made by Corrections Services Canada and provincial
and territorial corrections systems about classification and segregation of Indigenous

women, in light of the current rates of over-classification and segregation.?’*

e End mandatory minimum sentences and parole ineligibility periods, which have a
disproportionate impact on Indigenous women, and do not permit relevant facts and

circumstances to be taken into account in sentencing; support Bill S-251.

e End use of male guards in women’s prisons and end strip searching within the detention

systems of Canada, which is state- sanctioned sexual violence against women.
e End the use of segregation in all its forms.
Apology and Commemoration
Issue a public apology
As a part of the National Action Plan, federal, provincial and territorial governments should:

e Issue ajoint public apology to acknowledge the role of governments at all levels in the
violence against Indigenous women and girls and apologize to the women, families and
Canadian society for allowing it to persist for generations, with an accompany scheme for

providing reparations for past abuses.?”>

Integrate the experiences of Indigenous women in educational programs, museums and art

e Train teachers to appropriately acknowledge and provide information about Canada’s
history of violence against Indigenous women, and its root causes, in school and university
curricula;?’® establish museum spaces and create displays and monuments to preserve the

memory of the missing and murdered women;?’” support the artistic work, performances,
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exhibits, and publication of Indigenous women so that they can express, in many forms, the

truths of Indigenous women's lives and experiences.
Supports for Families
As a part of the National Action Plan, federal, provincial and territorial governments should:
Provide psychosocial support for families of victims

e Provide families of missing and murdered Indigenous women in all jurisdictions with

culturally-sensitive psycho-social support, including grief counseling and legal services.
Establish a dedicated office to help families address violence against Indigenous women

e Create an office that functions as a liaison between affected families and law enforcement
agencies to assist them to obtain information about cases of missing or murdered
Indigenous women and girls, and to make decisions about further steps that may be
appropriate. This office must be easily accessible, independent of the police, and function as
a replacement for the Family Liaison Units,?’® to provide ongoing critical services, including

legal support, to enable families of victims to pursue claims.
Conclusion

116. The crisis of murdered and missing Indigenous women and girls has been created and is
perpetuated by Canadian governments, institutions, and agencies. The infrastructure of
violence is a complex of racist and sexist laws, policies, and practices that combine to create a
unique form of violent misogyny, and that permit violence against Indigenous women and girls
by both public and private actors to occur and continue. Despite knowing the root causes of the
violence, and its deadly consequences, governments in Canada continue to make conscious
legal, policy and funding choices that sustain the crisis. In light of these facts, Article Il of the
Convention on the Prevention and Punishment of the Crime of Genocide is also implicated.

These Articles define the crime of genocide as including "killings", "causing serious physical or

nm n

mental harm", "inflicting on the group conditions of life calculated to bring about its physical

destruction in whole or in part", "imposing measures intended to prevent births within the

group" and "forcibly transferring children of the group to another group."?”?
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117. The Truth and Reconciliation Commission found that Canada was involved in cultural,
physical and biological genocide because of, among other acts, the establishment and
maintenance of the residential school system.?8 This Inquiry has revealed the practices of
government and public institutions that form another part of the history of Canada's genocidal
practices. These practices include: police violence against Indigenous women and girls which
causes harm, both physical and mental; police neglect, indifference and failures to investigate
which lead to disappearances and deaths; the impunity created for perpetrators of violence
against Indigenous women and girls by the failure of police to protect them and the failure of
the justice system to adequate punish their assailants or murderers; the maintenance of
policies and resource allocations which impoverish Indigenous women and their home
communities, affect their health and safety and put them at high risk of criminalization and
sexual exploitation; the forced sterilization of Indigenous women; the apprehension of
Indigenous babies at birth; the removal of thousands of indigenous children from their mothers
and home communities; the harms caused to girls when they are in foster care, including sexual
and physical abuse, and the associated high risk of criminalization, sexual exploitation, and
violence; and the overt sex discrimination at law which robs thousands of First Nations women
and their descendants of their identities and rights as Indigenous women and forcibly

assimilates them into non-Indigenous communities.

118. As the Truth and Reconciliation Commission did, the National Inquiry on Missing and
Murdered Indigenous Women and Girls must take account of the seriousness of the acts and
omissions of governments in Canada and hold them fully to account. The priority
recommendation of a national action plan must be founded on truth, including the truth that

systemic discrimination and violence against Indigenous women are instruments of genocide.

119. The National Inquiry now holds a deep knowledge of the violence and of the urgent need
for transformative change. All recommendations must be centered around a national action

plan that will bring bold, comprehensive national action.
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Appendix A: The over-incarceration of Indigenous women in Canada
Canadian Association of Elizabeth Fry Societies

Introduction
The Canadian Association of Elizabeth Fry Societies is dedicated to working alongside women

and girls in the justice system, particularly those who are or may be, criminalized. In our
national capacity, we maintain five regional advocacy teams of volunteers who visit the federal
prisons for women on a monthly basis. The nature of the visits is to monitor the conditions of
confinement and to provide human-rights based training and tools to encourage self-advocacy
from within the Correctional Service of Canada prison system. We are the only organization
engaged in this work within the women’s prisons which makes us uniquely well positioned to
address the deplorable conditions under which women in this country are held.!

The carceral system by its nature is maintained to isolate and silence society’s most
marginalized members. As a result, while the issue of the overrepresentation of Indigenous
women has been well documented and publicized through national media, the fact remains
that no concrete and significant action has yet addressed this issue.? With this brief submission,
we have done our best to truthfully represent and honour Indigenous women’s experiences in
the justice and corrections systems to ensure their plights are included in the National Inquiry

into Missing and Murdered Indigenous Women and Girls

Common Systemic Factors contributing to MMIWG and Over Incarceration
CAEFS as an organization is often asked to respond to why so many Indigenous women end up

in prison. Our justice system criminalizes acts of survival that women engage in as they try to
navigate conditions of poverty, racism, sexism, violence, addiction and mental health. In doing
so it repeats patterns of colonialism by responsibilizing women rather than acknowledging or
addressing current social inequities. For Indigenous women the message is clear: you will be

dislocated from family, punished and ‘rehabilitated’ to assimilate. As such, the corrections

! Canadian Association of Elizabeth Fry Societies. More information available online: <www.caefs.ca >
2 Office of the Correctional Investigator, Annual Report 2017/18, available online: http://www.oci-
bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20172018-eng.pdf



system by its very nature has no investment in addressing the root causes of criminalization and
so it is unable to effectively address its rehabilitation and reintegration mandate.

We will look now at the common factors that contribute to translating the victimization of
Indigenous women into their criminalization, disappearance and death. The unfortunate reality
is that the long-term effects of colonization and inter-generational trauma our country has
perpetrated against Indigenous women continue to be the principal factors in their being

missing, murdered or incarcerated.3

Violence
According to the 2014 General Social Survey, nearly twice as many Indigenous women who

reported spousal violence experienced the most severe forms of sexual and physical violence
(61%), whereas this was the case for 32% of non-Indigenous women. Indigenous women also
reported that they feared for their lives at a higher frequency than did non-Indigenous women
(53% versus 29%).*

The violent crimes for which women are charged and convicted must be appropriately
contextualized. Overwhelmingly, the actions of women in these contexts are defensive or
otherwise reactive to violence directed at themselves, their children, or another third party.
The rate of violence for Inuit women in the north is 14 times higher than the national average in
Canada.” Add to this the severe lack of shelters and housing options; there is nowhere in their
communities to seek safety. This often results in violence which is criminalized and leads to

their removal from their families, communities and culture.

Poverty
The pathologizing of marginalization and social and economic disadvantage treats gaps in our

social security net as pathways to prison. The crimes for which women are convicted tend to

3 Omstead, J. Over-Policed and Under-Protected: Connecting the Crisis of Missing and Murdered

Indigenous Women with their Mass Incarceration. Unpublished, April 2018. Available upon request from CAEFS.
4 Statistics Canada. The General Social Survey. October 2018. Available online:
<https.//www150.statcan.gc.ca/n1/pub/89f0115x/89f0115x2013001-eng.pdf>

5 Ibid.




be non-violent and so not a threat to public safety such as property and drug offences which
are principally motivated by economic factors of survival. We know the socio-economic realities
that Indigenous communities must endure and still we ask why are there so many of them in
prison? Let’s discuss the leading causes of crime for women—Theft over $5000 (23.9), Theft
under $5000 (37.2), Fraud (32.7), Trafficking of stolen goods (21.1).® Now compare those
numbers with the fact that 37% of First Nations women living outside of the community are
living in poverty;’ that 30%-70% of Indigenous suffering from food insecurity, and that 40% of
Inuit living in housing which is overcrowded.®

Violence as a precursor and contributing factor to criminalization is a reality for both the
women we serve in our prison systems and the women and girls whose deaths the Inquiry takes
as their primary concern—90% of federally sentenced women have histories of physical abuse,
while 68% have histories of sexual abuse.® This Inquiry has focused, for good reason, on missing
and murdered Indigenous women and girls; it must be recognized, however, that prisons
contain too many women who have survived those circumstances and now find themselves
imprisoned in a system that continues to traumatize and abuse them through the use of
segregation, degradation, and strip-searching.

Further, it is no coincidence that as the numbers of Indigenous women in prison continue to
rise so too do the numbers of Indigenous youth in jails and state care. 64% of incarcerated

women are single mothers and have primary care responsibilities.’® As a result, when women

6 Statistics Canada. Women in Canada. A Gender-Based Statistical Report. July 2018. Available online:
<https://www150.statcan.gc.ca/n1/pub/89-503-x/89-503-x2015001-eng.htm>

7 Citizens for Public Justice. On the Margins: A Glimpse of Poverty in Canada. (October 2015). Available online:
https://cpj.ca/on-the-margins

8 National Collaborating Centre for Aboriginal Health. Housing as a Social Determinant of First Nations, Inuit and
Métis Health. (2017). Available online: <https://www.ccnsa-nccah.ca/docs/determinants/FS-Housing-SDOH2017-
EN.pdf>

° Department of Justice. Aboriginal Victimization in Canada: A Summary of the Literature

By Katie Scrim, Research Officer in the Research and Statistics Division of the Department of Justice Canada.
Available online: <https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/rd3-rr3/p3.html>

10 canadian Human Rights Commission, Protecting Their Rights: A Systematic Review of Human Rights in
Correctional Services for Federally Sentenced Women (Ottawa: Minister of Public Works and Government Services
Canada, 2003) at 6, online: CHRC < https://www.chrc-ccdp.gc.ca/eng/content/protecting-their-rights-systemic-
review-human-rights-correctional-services-federally>.



are incarcerated, too often their children end up in the child welfare system.! Indigenous
children account for 7% of all children in Canada but almost one-half (48%) of all foster
children.? The emotional and psychological trauma children experience due to the separation
are not accounted for by the prison system, which continues to explicitly encourage women to
relinquish custody and, through increasingly restrictive policies, discourage contact with their
children. When an Indigenous women is sentenced, the loss to her children is rarely considered.
The National Inquiry must address the connection that in this country Indigenous women are at
risk of going missing, being murdered, or incarcerated. The inclusion of their experience with

the justice system and with the prison system is integral to the Inquiry’s work.

Access to Justice
When a First Nations, Métis, or Inuit woman appears in court, she goes before the same justice

system that established the reserve system, residential schools, and the removal of children
from their families. A significant piece of the over representation issue is tied to a justice
system that does not acknowledge its own historical abuses and the impact of intergenerational
trauma within our Indigenous communities.

An example of how the justice system has attemped to adapt for Indigenous people is the
establishment of the ‘Gladue Report’ coming out of the 1999 Supreme Court of Canada
decision, R. v. Gladue.!® The Gladue report is a pre-sentencing document which the court can
request under section 718.2(e) of the Criminal Code and is intended to document the historical,
social, economic and medical factors that have contributed to an Indigenous persons’
criminalization. Somewhat ironically and perhaps prophetically, Jamie Gladue’s own
victimization, evident in the trial transcripts, is completely erased from the 1999 judgment and

she never received the benefit of a so-called Gladue report. While Gladue reports are intended

11 Levy-Pounds, Nekima. “From the Frying Pan into the Fire: How Poor Women of Color and Children are Affected
by Sentencing Guidelines and Mandatory Minimums.” Santa Clara Law Review, 2007, v.47 at 288.

12 Ontario Human Rights Commission. Interrupted childhoods: Over-representation of Indigenous and Black
children in Ontario child welfare. (April 2018). Available online: <http://www.ohrc.on.ca/en/news_centre/ohrc-
releases-report-its-inquiry-over-representation-indigenous-and-black-children-ontario%E2 %80%99s-child>

13 R v Gladue [1999] 1 SCR 688.



to address inequities created by the impacts of colonization, they do little to address the
upstream causes—poverty, violence, homelessness—of Indigenous women’s criminalization
and have in no way reduced the number of Indigenous women sentenced to prison. In fact, the
numbers of federally sentenced Indigenous women have increased from 18% to 40% between
2001 and 2016.'* Worse still, as the former Correctional Investigator Howard Sapers has noted,
at times the Gladue report worsens the conditions of their confinement as CSC takes the
analysis of their histories of poverty and abuse and translates them into risk factors.®®

Further, ue to the lack of a national framework, there are no guidelines federally or provincially
on who can produce these costly reports and there are not enough trained Indigenous Gladue
writers across the country. The impacts of colonization ought to be taken into consideration

well ahead of the criminal justice system in order to invest in communities.

Inside Prison
Currently, the prisons for women are comprised of a general population, mostly those with

medium security and some minimum security designations, who are kept in living units with up
to 10-11 women. The vast majority of programming, employment, healthcare, and mental
health services take place in this section of the prison—General Population. More recently,
minimum security units were developed, which are positioned outside of the barbed wire
fence, although somewhat ironically are based on a blueprint for maximum security units. The
women we work with adeptly refer to the minimum security units as “max lite”, and many
resist being moved there for reasons which will be discussed below.1®

Finally there are the Secure Units, which are isolated, cut off from the general population; they
contain maximum security cells as well as solitary confinement cells; the only difference
between the two being that the maximum security cells have access to a larger yard area 1

hour a day and a small common area shared with three to five other women. Women classified

14 Office of the Correctional Investigator, Annual Report 2017/18, available online: http://www.oci-
bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20172018-eng.pdf.

15 Office of the Correctional Investigator, Annual Report 2015/16, available online: <http://www.oci-
bec.gc.ca/cnt/rpt/annrpt/annrpt20152016-eng.aspx>

16 The content of this brief related directly to first-person accounts is drawn from the monthly reports produced by
the CAEFS Regional Advocate teams.
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as maximum security are confined to those cells and that small common area, which contains a
TV, couch, table, fridge, and washing machine, often for 23 hours a day. When there is a
lockdown, often a monthly occurrence, women in the secure units are confined entirely to their
cells and are denied access to programs, school, mental health supports and sometimes even
showers. Typically the women do not know when the lockdown will end.

The environment in the Secure Units is highly punitive, repressive and controlling. This was
documented heavily in the past two Annual reports of the Correctional Investigator.t” All
aspects of life in the secure units are controlled; from the time women eat to the programs
they access to whether they will be invasively strip searched is managed to a large degree by
the secure unit Correctional Manager, a concentration of power which women commonly
report is abused.!®

Women in maximum security, unlike men, are subject to a further classification system, known
as the levels system and described by the Correctional Investigator as a sex-based
discriminatory restriction that punishes or rewards women, on the basis of a set of expected or
compliant behaviours.’> Women must earn their way out of the oppressive conditions of the
secure unit to the general population through three graduated levels, each with differing
restrictions and “privileges”. For example, women who score as a “1” or “2” on the levels
system may be shackled, including with leg irons and handcuffs, to visit with their families and
children. Due to this policy, at the Grand Valley Prison for Women, the number of women
allowed to visit family at one time has been restricted. In addition, a number of women have
reported cancelling visits because they did not want their children to see them shackled in this
way.?0

Because the levels system exists outside the law, and the rules are applied arbitrarily, women

often feel helpless, unable to “earn” a level which will enable them access to the general

17 Office of the Correctional Investigator, Annual Report 2017/18, available online: http://www.oci-
bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20172018-eng.pdf.

18 CAEFS Regional Advocate Reports.

19 Office of the Correctional Investigator, Annual Report 2016/17, available online: <http://www.ocibec.
gc.ca/cnt/rpt/pdf/annrpt/annrpt20162017-eng.pdf>.

20 CAEFS Regional Advocate Reports.
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population where most programming takes place. Women commonly report the ease with
which they “lose levels” and accompanying “privileges” and the great difficulty they experience
in trying to “earn” their return to less restrictive prison conditions. Women rewarded with the
highest level often report being treated in the same way as those with lower levels and fail to
accrue the apparent benefits of this higher designation.

Last year, following an extensive review of the secure units, the Correctional Investigator called
the levels system tantamount to the illegal former Management Protocol and called for the
practice to be ended.?! The Management Protocol, which held women in segregated conditions
forcing them to earn certain privileges (things for which they were, in fact, legally entitled to),
was rescinded following years of advocacy and recommendations from the Correctional
Investigator and CAEFS, only to be reborn as the levels system.??> CSC recently conducted its
own review of the levels system and determined that it would not be able to “safely” manage
women classified as max, the women themselves would not be able to access services in the
GP, and that there would be little incentive for prisoners to transition to medium security
without the levels system, and on this basis decided it was needed; these conclusions are
deserving of interrogation.?? If any lessons are to be taken from this example, we hope the
need for meaningful, independent and binding oversight of CSC’s decision-making shines

through.

Indigenous women over-classified and segregated
Of the women isolated in the oppressive conditions of maximum security and segregation, 50%

are Indigenous.?* During an advocacy visit to FVI in May 2018, our advocacy team observed that

100% of the women in the secure unit were Indigenous.

21 Office of the Correctional Investigator, Annual Report 2016/17, available online: <http://www.ocibec.
gc.ca/cnt/rpt/pdf/annrpt/annrpt20162017-eng.pdf>.

22 Correctional Service of Canada, Deputy Commissioner for Women, Memorandum (April 2011). Available upon
request from CAEFS.

23 Correctional Service of Canada, Review of Policy Framework, November 2018. Available online:
<http://www.csc-scc.gc.ca/aboriginal/002003-1016-en.shtml>

24 Native Women’s Association of Canada, Indigenous Women in Solitary Confinement (August 2017). Available
online: <https.//www.nwac.ca/wp-content/uploads/2017/07/NWAC-Indigenous-Women-in-Solitary-Confinement-
Aug-22.pdf>



The tool used by CSC to assess women’s security levels when they first enter the prison, The
Custody Rating Scale, was developed over 25 years ago on a sample of white male prisoners.?’
CSC’s own research has documented that the CRS does not accurately assess the so-called risks
posed by women prisoners. In 2003, the CHRC confirmed in its report, “Protecting Their Rights,”
that CSC’s classification scheme discriminates against women on the basis of sex, race and
disability and that most Indigenous women are over classified and therefore unable to access
programming, recreational and other services and conditional release.?®

To date, CSC has made no changes to the CRS or the way it is used on women and women,
particularly Indigenous women, continue to be over-classified. A 2017 report of the Auditor
General, found that CSC frequently overrode the results of this faulty tool. Rather than override
it in order to lower women’s security, however, staff placed twice as many women prisoners in
higher levels of security than recommended by the tool.?” In other words, the issue of
Indigenous women’s over-classification is likely due not just to a discriminatory tool, but also to
discriminatory attitudes on the part of correctional staff. In fact, in 2017, the Supreme Court of
Canada recognized that Indigenous women are among the most vulnerable to discrimination
within corrections.?®

The impact of over-classification cannot be overstated. The Superior Court of British Columbia
recently accepted that self-injury and suicide are more common in “isolated, punitive housing
units” with “severely restricted living conditions,”?® much like those described above. The
Superior court further found that the “permanent harm” of segregation, “prevents the
[prisoner] from successfully readjusting to the broader social environment of general

population in prison and...often severely impairs the [prisoner’s] capacity to reintegrate into the

25 Correctional Service of Canada, Commissioner’s Directive 705-7: Security Classification and Penitentiary
Placement. Available online: <http://www.csc-scc.gc.ca/acts-and-regulations/705-7-cd-eng.shtml>

26 Canadian Human Rights Commission, Protecting Their Rights: A Systematic Review of Human Rights in
Correctional Services for Federally Sentenced Women (Ottawa: Minister of Public Works and Government Services
Canada, 2003) at 32. Available online: CHRC < https://www.chrcccdp.gc.ca/eng/content/protecting-their-rights-
systemic-review-human-rights-correctional-servicesfederally>.

272017 Fall Reports of the Auditor General of Canada to the Parliament of Canada, Report 5—Preparing
Women Offenders for Release—Correctional Service Canada, available online: < http://www.oagbvg.
gc.ca/internet/English/parl_oag_201711_05_e_42670.html#>.

28 Fwert v Canada, 2018 SCC 30, at para. 54.

29 RFJ at para. 186 (emphasis added).



broader community.”3® Women segregated in the secure units similarly struggle in adjusting to
the general population and the broader community after being kept in the isolated conditions
of maximum security pods for months or years. It is not uncommon for a woman to be released
to the general population only to be returned to maximum security, sometimes first through
solitary confinement, due to difficulties in adjusting to the increased stimuli and social
interaction. In some instances, women are released directly from maximum security to

community, thereby seriously compromising their chances of success.

CAEFS’ Recommendations
It is clear from our work and the Inquiry’s proceedings that any meaningful and authentic

recommendations must come from the communities most affected. First Nations, Métis, and
Inuit communities must be engaged in the process of re-envisioning a system of justice that
reflects their contemporary practices, beliefs and cultures. They must also be given the funding
to support community-led solutions to prevention and rehabilitation associated with crime.

In partnership, and as an Indigenous ally, CAEFS respectfully submits the following five
recommendations based on our experience within the federal prison system for women on how
to address the over-incarceration of Indigenous women in Canada. While we rely on Indigenous
to cover all First Nations, Inuit, Métis, status and non-status Indigenous women it is essential to
note that six-in-ten (61%) women reported being First Nations, almost a third (32%) identified

as Métis, and 4% reported Inuit identity.3!

Recommendation 1 - Decarceration
There is an urgent need for more community release options for Indigenous women. The lack of
available options is not as much due to the legislation as it is to policy decisions which have

compromised the effect of the legislation. The CCRA is set up to facilitate community release.

30 British Columbia Civil Liberties Association v. Canada (Attorney General), 2018 BCSC 62.

31 Trovato, Frank and Laura Aylsworth. "Demography of Indigenous Peoples in Canada". The Canadian
Encyclopedia, 17 January 2018, Historica Canada. https://www.thecanadianencyclopedia.ca/en/article/aboriginal-
people-demography. Accessed 27 November 2018.



The intent of sections 81 and 84 of the CCRA was to afford Indigenous communities greater
control over matters affecting them.32 These provisions are broad, allowing for creative, flexible
and individualized community-based solutions. At the same time that Indigenous women are
being over-classified, CSC policy also restricts s. 81agreements to those classified as minimum
security. As a result, when the first CSC healing lodge was built for Indigenous women, 90% of
them did not qualify for it. In fact, s. 81 does not require a healing lodge or other institution be
built at all and this restricted reading of the provision can create major barriers for Indigenous
communities interested in undertaking a s.81 agreement.

Funding parity for community-driven section 81’s and 84’s is also required. There continues to
be substantial funding discrepancies, as well as differences in terms and conditions of work,
between Section 81 Healing Lodges operated by Indigenous communities and those operated
by CSC. In fact, in its report “Spirit Matters”, the OCl indicates that CSC diverted s. 81 funding
meant for Indigenous communities to prison-based programs like the pathways houses.?3
Women with mental health needs can and should be transferred to community-based
treatment facilities using section 29 of the CCRA. In 2013, recommendations to increase
community treatment capacity for complex mental health cases were made in the Inquest
Touching the Death of Ashley Smith. 3

A fundamental re-evaluation of the CSC policies, such as those restricting s. 81 agreements, by
an independent body to ensure their compliance with the CCRA is needed. Given CSC’s history
of resistance to meaningfully implement recommendations from outside bodies, where CSC
policies do not comply with the CCRA, there should be a mechanism through which to enforce

compliance.

32 Corrections and Conditional Release Act, SC 1992, c 20

33 The Correctional Investigator Canada, Spirit Matters: Aboriginal People and the Corrections and
Conditional Release Act (Ottawa: Minister of Public Works and Government Services Canada, 2012) at

page 3, available online : < http://www.oci-bec.gc.ca/cnt/rpt/oth-aut/oth-aut20121022-eng.aspx>.

34 Ontario Chief Coroner, Inquest Touching the Death of Ashley Smith (December 2013). Available online:
<http://www.caefs.ca/wp-content/uploads/2014/01/A.S.-Inquest-Jury-Verdict-and-Recommendations1.pdf>

10



The current cost to incarcerate an Indigenous woman on average is 192 000 a year. This figure
can increase to 400 000 for segregation or specialized units.?> The fiscal cost of incarceration is

monopolizing funds that could benefit First Nations, Métis, and Inuit communities.

Recommendation 2 - Judicial Oversight

We urge the commission to consider the need for judicial oversight on all considerations
relating to Indigenous women given the current rates of incarceration and over-classification.
Following the Commission of Inquiry into Certain Events at the Prison for Women in Kingston
nearly 22 years ago, Louise Arbour concluded that judicial oversight of corrections was
required.3®

Further, the committee should explore a remedial option, such as that recommended by the
honourable Louise Arbour in her 1996 report, for prisoners whose conditions of confinement
amount to correctional interference with their lawful sanction and therefore renders their

sentence in need of remediation.

Recommendation 3 - Mandatory Minimum Sentences

Mandatory minimum sentences and parole ineligibility periods have a disproportionate impact
on women, and in particular Indigenous women. Indigenous women are overrepresented
among those sentenced to life. Mandatory minimum sentences deny judges the ability to
consider lower levels of culpability, for example, in instances where an accused is party to a
spouse’s offence or where the accused was acting in relation to an offence against oneself or
one’s child. This is particularly relevant for women whose violent crimes are overwhelmingly
defensive or otherwise reactive to violence directed at themselves, their children, or another
third party. Senator Pate currently has tabled a bill S-251 which give a court the discretion to

vary the punishment to be imposed in respect of an offence for which the penalty or different

35 Correctional Service of Canada, Key Facts and Figures (2015-2016), available online: <http://www.csc-
scc.gc.ca/publications/005007-3024-eng.shtml>

36 public Works and Government Services Canada, 1996. Commission of Inquiry into certain events at the Prison for
Women in Kingston, available online: <http.//www.caefs.ca/wp-content/uploads/2013/05/Arbour_Report.pdf>
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degrees or kinds of punishment is prescribed.3” Mandatory minimums disproportionately
impact indigenous women as it does not allow the court to structure sentencing based on the

factors that have contributed to the women’s criminalization.

Recommendation 4 - End the use of strip searching

Strip searches are defined as the removal or rearrangement of some or all of the clothing of a
prisoner so as to permit a visual inspection of a person’s private areas, namely genitals,
buttocks, breasts, or undergarments.3® If the woman is menstruating, she may be required to
remove her tampon in front of the officer supervising the strip search. Those who are in charge
of prison security have seen that strip searches yield very little—if any—contraband and no
weapons, but significantly traumatize women.

CAEFS maintains that strip searching within the detention systems of Canada is state
sanctioned sexual violence against women. With 90% of Indigenous women reporting being
survivors of physical, sexual or domestic abuse this federal government action effectively re-
traumatizes women on a regular and consistent basis.>> Women who have refused to comply
with strip searching and lost their ability to visit with their own children as a result. Some
women intentionally avoid applying for jobs or education - because they do not want to endure

the trauma of being strip searched by the Correctional Service of Canada.

Recommendation 5 — End the use of Segregation
End the use of segregation in all its forms. Segregation refers to the practice of confining a
prisoner alone in any way for periods of time, however segregation is not merely a place.

Prisoners in segregation, including in maximum security, do not have access to the main areas

37 Senate Public Bill, S-251 An Act to amend the Criminal Code (independence of the judiciary) and to make related
amendments. Sponsor, Senator Kim Pate (May, 2018). Available online:
<https.//www.parl.ca/LegisInfo/BillDetails.aspx?Language=E&billld=9903593>

38 Correctional Service of Canada, Commissioner’s Directive 566-7: Searching of Offenders. Available online:
<http://www.csc-scc.gc.ca/politiques-et-lois/566-7-cd-eng.shtml#s7>

39 Department of Justice. Aboriginal Victimization in Canada: A Summary of the Literature

By Katie Scrim, Research Officer in the Research and Statistics Division of the Department of Justice Canada.
Available online: <https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/rd3-rr3/p3.htm/>
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of the prison where programs, yard, gym and education occur. Segregation can be any time the
prison restricts a woman from meaningful human contact for any duration of time.*°

Due to the mental and physical distress such segregation can cause, the practice can amount to
cruel, inhuman and degrading punishment and as such should be categorized as institutional
violence against women. Indigenous women who have almost all experienced some form of
abuse (physical, sexual, domestic) are then overwhelmingly subject to the practice of
segregation, an additional trauma against women enacted on behalf of the government of

Canada.

Conclusion
We respectfully urge the Inquiry to continue to acknowledge that the systemic factors that

contribute to the incarceration of Indigenous women are the very same factors that place them

at a higher risk for going missing or being murdered.

40 CAEFS. Brief for Status of Women Committee, Indigenous Women in Federal Justice (February, 2018). Available
upon request from CAEFS.
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Appendix B: A Human Rights Claiming Mechanism of the National
Action Plan

On December 11, 2018, Dr. Pamela Palmater, Chair in Indigenous Governance, Ryerson
University, delivered oral submissions to the National Inquiry into Missing and Murdered
Indigenous Women and Girls ("the Inquiry") on behalf of the Canadian Feminist Alliance for
International Action (FAFIA) and Partners, Canada Without Poverty, and Dr. Pamela Palmater
(“the Coalition”). Commissioner Robinson requested clarification from Dr. Palmater on a human
rights claiming mechanism. In particular, Commissioner Robinson asked whether the Coalition
supports the positon that a human rights commission specific to Indigenous women satisfies the

requirement for a claiming mechanism under international human rights law.

It is the Coalition’s position that a human rights commission specific to Indigenous women and
girls does not alone satisfy Canada’s obligations under international human rights law. The
National Action Plan must include its own rights-claiming mechanism so that Indigenous
women and girls can bring forward systemic violations of rights—particularly where there are
limited domestic legal remedies available, for example in the context of economic and social
rights.

A claiming mechanism for the National Action Plan would complement the monitoring
component. It is through rights-based claims that systemic discrimination can be identified and
then addressed. The goal of this mechanism is to make the National Action Plan pro-active,

participatory and to make the Plan come alive for Indigenous women and girls.

Limited Scope of Human Rights Commissions and Tribunals

Existing federal, provincial, and territorial human rights commissions and tribunals can play a
critical role in ensuring compliance with Canada's domestic human rights law, but there are
significant gaps for those women whose identities and experiences of discrimination do not fall
within the scope of human rights codes. Federal, provincial, and territorial human rights

commissions and tribunals are restricted to addressing discrimination in three areas:



accommodation, access to public services, and employment. Additionally, in many cases, the
federal and subnational human rights codes which grant commissions and tribunals authority
do not always capture the intersectional nature of discrimination for Indigenous women that
creates and sustains violence based on grounds of discrimination such as socio-economic status
when it intersects with race and sex.

Critically, many human rights codes struggle with the application of discrimination based on
socio-economic status — a key component in the causation and exacerbation of violence against
Indigenous women. In fact, even when an individual claim is applicable under the human rights
legislation, Québec is the only province that prohibits discrimination expressly on the ground of
social condition.?®! And no human rights code or act in the country codifies socio-economic
rights such as the right to adequate housing, food, or health. Additionally, existing human rights
codes are not able to address international human rights specific to Indigenous women and
peoples, for example to speak to equality rights in the context of First Nations treaties.

In addition, the Canadian statutory human rights system struggles to address the systemic
nature and scope of discrimination against a group, such as Indigenous women. It is more
comfortable with and effective at addressing individual complaints of discrimination than
systemic patterns.

For Indigenous women living in poverty and facing violence, it is nearly impossible to ascertain
by what means and mechanisms they can bring claims that allow them to speak of the
intertwined facets of their experiences, which include violations of their economic and social
rights. United Nations authorities, including the Committee on the Elimination of Discrimination
against Women and the Committee on Economic, Social and Cultural Rights have repeatedly
expressed concern to Canada that there are few forums for marginalized persons to claim their
economic and social rights. Simply stated, there is nowhere for Indigenous women to seek a
remedy for violations of their rights to an adequate standard of living, and the impacts that it
has on their safety and well-being. As documented in the submission, violations of social and
economic rights are intertwined with rights to equality, security, liberty and life. Without an
avenue of recourse of this kind, the marginalization, colonialism, sexism, racism, and violence

against Indigenous women will remain untouched.



The proposal of FAFIA and Partners, in the context of this particular mechanism, is not
necessarily that these rights be made justiciable, but rather that Indigenous women and girls
have access to a forum to have their voices heard when rights are violated, and when elements
of the National Action Plan intended to address rights violations are not working to address
systemic discrimination. The forum developed through this mechanism must allow legitimate
systemic socio-economic concerns, as well as other systemic issues, to be raised and addressed
with action by governments.

It is vital that the Inquiry be holistic in considering the barriers faced by Indigenous women who
attempt to bring forward violations of their rights. The responsibility to provide forums and
remedies to redress human rights violations lies with all governments, and with all departments
within those governments. Concretely, at the federal level, this requires the National Action
Plan to be co-developed in equal partnership with Indigenous women, their organizations and
home communities in coordination with other relevant national strategies, such as the
Employment and Social Development Canada’s National Housing Strategy, the Canadian
Poverty Reduction Strategy, and the Strategy to Prevent and Address Gender-Based Violence.
The mandate of the Minister of Justice to review litigation practices should also be
implemented to support and feed into the National Action Plan so that litigation strategies used
by the Government of Canada are reviewed to identify the ways in which litigation techniques
used by government legal counsel, particularly in Charter cases dealing with poverty issues,

contribute to sustaining the violence against Indigenous women and girls.

Recommendations for a human rights claiming mechanism in a National Action Plan

FAFIA and Partners recognize the value of human rights commissions and tribunals, yet urge
Commissioners to recommend an independent, adequately-funded, grassroots and Indigenous
women-led claiming mechanism that has authority to make binding recommendations. The
mechanism must be accessible and travel directly to Indigenous women and girls.

It must embrace the diversity of Indigenous women and be driven by those women. For
example, this mechanism could be include a council panel comprised of Inuit, Métis, and First

Nations women representatives and/or situation specific council panels that are comprised of



First Nations women for First Nation issues, who investigate claims of systemic discrimination —
including those related to economic and social rights and Indigenous related rights — and
prescribe binding remedies to all levels of government that are presented to the relevant
Ministers in Parliament or legislatures. Those Ministers would be responsible for responding
and acting on recommendations within stipulated time frames.

What is being proposed in this context will not do all the work of closing Canada’s
implementation gap — particularly the ability of Indigenous women to exercise rights
guaranteed by international instruments to which Canada has agreed. Governments must
consider all avenues to make these rights, particularly economic and social rights, fully
accessible for Indigenous women. That being said, this mechanism, would allow women to have
their voices heard, and responded to with binding recommendations. It is a powerful tool in
ensuring systemic violations of Indigenous women’s rights are identified directly by those

women who are affected and addressed by governments with immediate action.

Development of such a mechanism would require extensive involvement and consultation by
Indigenous women experts on human rights, Indigenous rights and economic and social
rights. However, the following elements must serve as a framework. A human rights

mechanism for the National Action Plan must be:

e Framed with a mandate to implement international human rights instruments
including the United Nations Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW), the twin International Covenants on Civil
and Political Rights (ICCPR) and on Economic, Social, and Cultural Rights (ICESCR), the
Convention on the Elimination of Racial Discrimination (CERD), and the Declaration on
the Rights of Indigenous Persons (UNDRIP);

¢ Inclusive of key elements of a human rights framework including a platform of non-
discrimination and equality which recognizes economic, social, and cultural rights;

o Reflective of the diversity of experiences of First Nations, Métis, and Inuit women;

¢ Independent, accessible, welcoming, and trauma-informed;



Have the power to prescribe remedies to all levels of government and overcome
barriers of federalism;

Supported by adequate funding; and

Developed, implemented, and reviewed at a grassroots level with Indigenous women

at the centre.



Appendix C: Statistics on Policing

Chart by Pamela Palmater adapted from statistical data provided by: (1) Marcoux, Jacques,
Nicholson, Katie, “CBC Deadly Force: Police Involved Fatalities 2000-2017” (Toronto: CBC,
March 30, 2018); and (2) Robyn Doolittle, “Unfounded: Why Police Dismiss 1 in 5 Sexual Assault
Claims as Baseless” (London, ON: Globe and Mail, February 3, 2017).

AREA INDIGENOUS % % INDIGENOUS UNFOUNDED SEXUAL
POPULATION PEERSONS KILLED BY ASSAULT RATES %
POLICE AS
PERCENTAGE OF ALL
POLICE KILLINGS
NU 85.6 100 32
NT 50.9 100 30
SK 15.1 62.5 19
MB 16 57.9 14
YT 23.6 50 25
NS 3.5 333 25
AB 6 15.5 18
Canada 4.1 15 20
BC 5.2 14.3 11
QcC 1.7 9.2 17
ON 2.2 4.6 25
NB 3 0 32




NL

6.1

16

PEI

1.5

n/a

27
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