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THE OFFICE OF THE CORRECTIONAL INVESTIGATOR

CORRECTIONAL INVESTIGATOR'’S

MESSAGE

This is my first Annual Report since being
appointed Correctional Investigator in January
2017. Since taking up office, | have made

a point to travel to each of the Correctional
Service of Canada’s (CSC) five regions to meet
with staff and visit as many institutions as time
away from the Office would allow. Though

| previously served as Director of Policy and
Senior Counsel then Executive Director and
General Counsel for over ten years, my new
responsibilities afforded me the opportunity

to take a closer and renewed measure of life
behind bars in Canada today. What | observed

and experienced have enriched and deepened
my conversations and engagement with CSC
staff and senior level management alike. | have
witnessed anew the potential and promise of
corrections along with its harsher and bleaker
aspects. In my experience, these two sides
co-exist wherever and whenever people are
deprived of their liberty. As | assume my

new duties, | approach the many challenges,
demands and expectations of this job as letting
more of the light shine through.

Though | have experienced and learned much
in my first few months on the job, there is

little doubt that | am still finding my voice as |
work my way through the issues that were so
adeptly handled by my predecessor, Mr. Howard
Sapers. Personally and professionally, the
learning curve has been steep, but | have been
well-mentored. Appointed several times by
different governments, Howard served 12 years
as Correctional Investigator from April 2004 to
December 2016. His leadership, vision and
profile consolidated and advanced the Office’s
mandate through some difficult issues and some
equally challenging times. Howard raised and
championed issues of national prominence and
concern, such as mental health and corrections,
prevention of deaths in custody, safe and
humane custody, Indigenous and women
offenders. His indelible imprint continues to
influence and inspire our work. Indeed, many of
the issues and priorities developed in this report
were in fact initiated under Howard's leadership,
though the findings and recommendations are
my own.



Transitions are never easy affairs. | am fortunate
to be assisted by the same management team,
though some have taken on more demanding
assignments in more senior roles. | grow more
confident in my position each and every day
thanks to their invaluable support, advice and
guidance. | appreciated the efforts of all staff
in maintaining a “business as usual” approach
through a period of considerable and lengthy
uncertainty that surrounded the appointment of
Howard’s successor.

Even with changes in senior leadership, the
Office’s purpose and function remains the
same: to serve as an Ombudsman for federally
sentenced offenders and to investigate offender
complaints, individually and as a group, related
to “decisions, recommendations, acts or
omissions” of the Correctional Service. The
Office’s priorities have not changed, though
there may be some nuances in how they are
pursued and presented under my direction.
The mandate of the Correctional Investigator is
to investigate individual offender and systemic
issues in federal corrections and make
recommendations to ensure safe, lawful and
humane custody.

This mandate, | believe, can only be achieved
through recognition that corrections is in the
human rights business. Every aspect of a
prisoner’s life — from whether or when they have
visits or calls with family and friends to whether
and how they may practice their religion, and
even what, when, where or how much they eat
and when they rest, sleep, socialize or exercise
—is highly regulated, subject to the power,
control and discretion of correctional authorities.
Understandably, lack of control and autonomy
over how the most basic necessities of life are
met can be a considerable source of frustration
and anxiety for prisoners. Security classification,
penitentiary placement, use of force, search and
seizure, transfer and segregation placements all
have significant life and liberty implications for
people behind bars. Under such conditions,
prisoners require means and access to an
independent body to bring forward and

resolve legitimate complaints and grievances,
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in confidence, and without fear of reprisal. If
corrections is first and foremost a human rights
endeavour, then the protection, promotion and
preservation of human dignity and decency
behind bars continues to require vigilance.

My first annual report is purposefully illustrated
with many visual reminders from my recent visits
to institutions across the country. Given every
picture tells a story and is worth a thousand
words, then this report promises to be briefer
and perhaps more visually arresting than in
previous years. True to form, at every institution
that | visited the promise and predicament of
corrections was prominently on display. While

| saw some excellent examples of offenders
productively engaged in prison industries, | also
observed too many other instances where they
were either unemployed or underemployed or
not participating in any educational, vocational
or correctional programming. Time spent

in cellular confinement seemed particularly
unreasonable in many of the enhanced
supervision or structured living units that |
visited. The proliferation of these units seems to
be an unintended consequence of the effort and
priority given to reduce segregation admissions
and length of stay. However, as is so often

the case in corrections, just as one problem
appears solved, another is created.

At Edmonton Institution, | witnessed outdoor
segregation “yards” that were actually cages,
easily mistaken for a dog run or kennel. |

was told that these so-called “yards” were
built at a time when segregation numbers
were double what they are today. Due to
incompatibles, rival gangs and population
pressures, some segregated inmates were not
able to get their required hour of outdoor yard
time in association with others. The individual
“yards” were put into service as a population
management measure and to (minimally)

meet a legal entitlement. Going forward, |

can see no redeeming value or purpose in
continuing their use. At that same institution,
the Office had earlier investigated a series of
policy violations, allegations of mistreatment of
offenders and potential human rights abuses
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Edmonton Institution, outdoor
segregation yard

which seemed to originate from a dysfunctional
and toxic workplace. While labour management
relations do not fall under the purview of my
Office, | am often compelled to investigate
when problematic elements of organizational

-
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Concrete outdoor “exercise” yard

culture generate adverse impacts for those
under CSC's care and custody. Rehabilitation
and reintegration cannot be accomplished in a
workplace that tolerates a culture of indifference
or impunity. | am encouraged by CSC'’s efforts
to address the toxic workplace environment

at Edmonton Institution, including moving
forward on implementing recommendations of
an independent report commissioned by the
Service. | am hopeful that the work environment
of staff and living conditions of prisoners wil
improve as a result.

On other visits, | walked through many
featureless and uninviting outdoor “exercise”
yards predictably and uniformly covered in
asphalt or concrete. At a medium security
facility in British Columbia | sat scrunched and
stooped in the back of a prison transport van,
the insert of which is completely outfitted in
aluminum and stainless steel hardware. The
compartment where shackled prisoners are
kept to take them to attend court or medical
appointments is totally devoid of any comfort
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Inmate transport minivan

or safety feature, including seatbelts. The
experience left me feeling as if personal safety
and human dignity did not matter to the
designers or operators of such vehicles.

| observed segregation and isolation units and
even cells on regular living areas that had no
source of natural light or manual ventilation.
Stainless steel toilets and sinks bolted to the
floor and other permanently fixed furnishings
dominate cellular interiors at most penitentiaries,
creating an unnecessarily stark and foreboding
environment for human habitation. At one
institution, the door to the segregation cell was
inexplicably covered over in plastic safety glass.
When | asked why, staff could not form a cogent
defense or reason that did not default to some
undefined but ubiguitous “security” concern

of one kind or another. As is so often seen in
corrections, the extraordinary case becomes
the response upon which all other future actions
are mediated. Once implemented it is rare for a
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Segregation cell covered over in plastic
safety glass

“temporary” security measure to be removed or
lowered: it simply becomes the new standard.

| also made a point to visit Saskatchewan
Penitentiary in Prince Albert where a full-

scale riot in December 2016 in the medium
security sector left one inmate murdered,
another seriously assaulted and several others
requiring hospitalization for shotgun wounds.
The ensuing rampage and destruction of
government property rendered many of

the living units “uninhabitable.” In search

of some other plausible explanation for the
incomprehensible violence and mayhem beyond
bad or inadequate food, | noted that some

of the cells in that forbidding and antiquated
facility housed two inmates even though there
is barely adequate space for one. Standing in
the middle of another cell, | could reach out and
touch the sides of both walls. Long after the
rage of the riot had been quelled, a palpable
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“Uninhabitable” living unit after riot

sense of tension lingers in that facility. | could
not help but notice that the overwhelming
majority of its occupants are young, desperate
Indigenous men. To my mind, the year-on-year
increase in the over-representation of Indigenous
people in Canadian jails and prisons is among
this country’s most pressing social justice and
human rights issues.

One can imagine the sense of futility and
despair such environments and conditions of
confinement elicit from people who are often
mentally unwell, or whose lives have been
touched or marked by some combination of
alcohol or drug addiction, family dysfunction,
discrimination, poverty, childhood violence,
abuse or trauma. Elevated rates of prison self-
injury and suicide, high prevalence of mental
illness and premature natural mortality behind
bars speak to the unremittingly high costs

of imprisonment for some of Canada’s more
vulnerable populations.

Beyond these initial observations and reactions,
one of my first orders of business is to find

a way to reduce the volume of contacts and
complaints brought forward to my Office

“Standing in the middle of the cell I could
reach out and touch both sides of both
walls.”

involving relatively minor matters. While |
understand and appreciate that small things
mean a lot to prisoners, the capacity of the
Correctional Service to respond to everyday
inmate requests in a timely and appropriate
manner is a source of constant but unnecessary
frustration for inmates and an increasingly
serious point of contention with my Office.

Even relatively routine requests affecting living
conditions and institutional routines — e.g.
access to canteen, mail delivery problems,
issues related to lost, damaged or confiscated
personal effects, meal times, inmate movement,
out-of-cell time — often extend well beyond the
15-day period which the correctional authority
grants itself to respond, or they simply go
unanswered altogether. In some facilities, there
appears to be no standard process for tracking
or monitoring comparatively simple requests
from inmates.

To the point of the matter, too much of my
investigators’ time during regular institutional



visits is taken up intervening or resolving issues
or complaints that should have been addressed
through internal systems. Straightforward
issues are most properly dealt with at source,
not routinely escalated to my Office. Even

as my Office takes steps to address founded
complaints through better triage at intake and
early resolution, there appears to be no end to
the issues that quite properly belong with or
have been created by CSC maladministration.
Common examples include: tracking down an
inmate request that has not been answered

or dealt with appropriately; inquiring about an
unreasonably delayed response to an inmate
complaint filed at the institutional level; following-
up on an overdue security or pay level review;
issuing reminders about pending applications
for a family visit, work release or temporary
absence. All of these seem an unnecessary
and redundant burden on staff time and
resources. Effort invested to resolve these and
other matters impacts on the Office’s ability to
address more systemic or emergency matters,
such as transfers, access to medical care or
segregation. | believe that, with some changes
to policy and practice within CSC and my Office,
service improvements can be made to the
mutual benefit of all parties.

| will conclude by drawing attention to some of
the major investigations and systemic reviews
completed during the reporting period. The
Office conducted two major investigations. In
the Dark: An Investigation of Death in Custody
Information Sharing and Disclosure Practices
in Federal Corrections was released as a public
interest report on August 2, 2016, and Fatal
Response: An Investigation into the Preventable
Death of Matthew Ryan Hines was tabled as a
Special Report to Parliament on May 2, 2017.
An investigation into the experience of young
adult offenders in federal custody (age 18 to
21) was initiated mid-year and is ongoing. A
comprehensive review of the Secure Units
(Maximum Security) at the Regional Women'’s
facilities was also completed, the findings of
which are incorporated in this report.
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Other major thematic, policy and priority reviews
initiated or monitored through the reporting
period included the following:

1. Timely and appropriate recognition and
response to medical emergencies and/or
psychological distress.

2. Alternatives to incarceration for seriously
mentally ill offenders (complex needs).

3. Conditions of confinement in administrative
segregation.

4. Controls and safeguards on the use of
chemical and inflammatory sprays in use of
force interventions.

5. Adequacy and appropriateness of the CSC
investigating and disciplining itself.

6. Embedding gender identity and gender
expression in federal correctional practice
and policy.

7. Implications of Medical Assistance in Dying
legislation for federal corrections.

8. Components of an integrated and
comprehensive national older/aging offender
strategy (age 50 and older).

This report serves as a summary of the collective
output of a small but extraordinarily talented and
dedicated team of professionals. As the newly
appointed Correctional Investigator, | am proud
to lead and represent their work in my first
Annual Report to Parliament.

lvan Zinger, J.D., Ph.D.
Correctional Investigator
June 2017
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Issues in Focus

United Nations Standard Minimum Rules for the Treatment of
Prisoners (the ‘Nelson Mandela Rules’)

The provision of health care for prisoners is a State responsibility. Prisoners should enjoy the
same standards of health care that are available in the community. (Rule 24)

The Mandela
Rules' and the
Role of Health
Care Services
and Health Care
Providers

The role of medical staff in prison, as in the
community, is to protect, promote and provide
for the care of their patients, who also happen to
be prisoners. The same ethical and professional
standards of health care practice — informed
consent, patient autonomy, confidentiality
—apply in prison as in the community. In
carrying out their duties, the Mandela Rules

instruct that correctional health care workers
must be provided full clinical and professional
independence. Clinical decisions may only be
taken by health care professionals; the prison
administration must not influence, interfere with
or go against the decisions of the health care
team. Health care staff must never be involved
in assessing fithess for, approving or inflicting
disciplinary punishments.?

As concerning as the unauthorized and illegal
body cavity search case is it is not the only
example where dual loyalties can create ethical
dilemmas and role conflicts for correctional
health care providers. CSC segregation policy,
for example, requires health care professionals
to conduct mental health assessments of
inmates and to be part of the review body that
determines whether or not a prisoner should
remain in administrative segregation (solitary
confinement). Under the newly revised Mandela

' The UN Standard Minimum Rules for the Treatment of Prisoners (SMRs) were first adopted in 1957. They were significantly revised
and unanimously adopted by the UN General Assembly as the Nelson Mandela Rules in December 2015. Canada participated in the

exercise to update and revise the Standard Minimum Rules.

2 For a discussion, see Essex Paper 3: Initial Guidance on the Interpretation and Implementation of the UN Nelson Mandela Rules, Penal
Reform International and the Essex Human Rights Centre, Essex University, 2017.
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Issues in Focus

Unauthorized and lllegal Body Cavity Search

A body cavity search is an extremely invasive procedure that requires, by law, the highest
degree of compliance with procedural safeguards.

The Office received a complaint from an inmate that a body cavity search had been
performed on him during a lockdown and search for a handgun that was suspected to
have been brought into the institution. Suspicion initially and throughout the lockdown
period focused primarily on this one inmate.

He was strip searched five times over an 8-day period. Since the suspected weapon
could not be located during the search, the Warden authorized an x-ray search of the
inmate. Three x-rays were taken and all were clean.

Following the x-ray searches, the institutional doctor asked the inmate to perform a

body cavity search, purportedly to ensure he was not concealing anything. Although the
inmate verbally consented to the procedure (reluctantly as he clearly felt intimidated and
coerced to comply), the search itself was conducted in violation of several sections of the
Corrections and Conditional Release Act. Specifically:

1. The Warden had not authorized the body cavity search.
2. The offender’s written consent was not obtained.
He was not offered the opportunity to contact legal counsel.

Rules, not only should health care staff not be them for physical or mental health reasons”
involved in imposition of disciplinary sanctions (Rule 46 (2)).

or other restrictive measures, they have an

additional positive obligation to “report to the Moreover, the Rules direct that “the imposition
director, without delay, any adverse effect of solitary confinement should be prohibited in
of disciplinary sanctions or other restrictive the case of prisoners with mental or physical
measures on the physioa[ or mental health disabilities when their conditions would be

of a prisoner subjected to such sanctions or exacerbated by such measures” (Rule 45 (2)).
measures and shall advise the director if they The Rules recognize that forging or maintaining

consider it necessary to terminate or alter therapeutic relationships is difficult, if not



impossible, when clinicians are asked to be

part of potentially harmful correctional practice.
Finally, though both policy and legislation still
allow for indefinite or prolonged confinement in
segregation, such practices are prohibited under
the revised Mandela Rules.

Management

of Inmate
Self-Injurious and
Suicidal Behaviour

The management of self-injurious and/or suicidal
persons in federal custody has long been a
concern of this Office.® Despite extensive Office
commentary, findings and recommendations
going back several years, there remain
significant omissions in the use of physical
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restraints to manage self-injurious and suicidal
behaviour in prison. Though the Mandela
Rules recognize certain legitimate reasons for
using physical restraints in correctional settings,
including preventing prisoners from injuring or
harming themselves (Rule 47 2(b)), their use

is permitted only in narrow and exceptional
circumstances in line with principles of legality,
necessity and proportionality, and when all other
options have been exhausted. For corrections,
these principles translate as:

1. Physical restraints should only be used if an
offender presents an immediate and extreme
risk of injury to him/herself or to others.

2. Physical restraints should be applied as
a last resort and for the shortest period
necessary consistent with the preservation
of life and least restrictive option.

3. Physical restraints should not be used as
punishment or retaliation.

Self-Injurious Incidents and Number of Offenders

1200
1000%
800§
600§

400 |

200 |

2012-2013 2013-2014

—@— |ncidents of Self-Injury

2014-2015

2015-2016 2016-2017

——m— QOffenders Self-Injuring

3 These issues have been extensively documented in successive Annual Reports and investigations since 2009-10 and include the case
of Ashley Smith (A Preventable Death, March 2009); chronic self-injury among federally sentenced women (Risky Business, September
2013); and, prison suicide (A Three Year Review of Federal Inmate Suicides 2011-2014, September 2014).
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4. Human dignity should be maintained at all
times that an offender is subject to restraint
equipment.

As defined in CSC health care policy, the Pinel
Restraint System (PRS) is a “variable-point
medical restraint system.” [t is the only restraint
system authorized to be used for self-injurious
behaviour in maximum and medium security
institutions, women offender institutions and
Regional Treatment Centres.® As a “medical”
device,® it would seem appropriate that its

use should be authorized by professional

health care staff working in a hospital setting

(i.e. Regional Treatment Centres, which are
designated Psychiatric Hospitals). To ensure
the PRS is used exceptionally, sparingly and
only by authorization of a psychiatrist and
under the direct supervision of mental health
professionals, this device should be available
only in designated Treatment Centers. If

an inmate in a regular institution cannot be
controlled, a psychiatrist or physician can
administer emergency medical treatment until
such time as a transfer to an outside hospital or
Treatment Centre can be initiated. Interventions
to preserve life and prevent serious bodlily injury
may occur in mainstream institutions, but these
involve an emergency response to stop an
inmate from engaging in further self-injurious
behaviour, regardless of whether there was
intent to end life. By continuing to make this
device available across all security levels rather
than limiting its use to CSC's Regional Treatment
Centres, the policy effectively “normalizes”

its use in mainstream institutions. It is not
consistent with a least restraint principle, a
direction that recognizes the potentially harmful
effects of using physical or environmental
restraint (e.g. seclusion) to manage people in
acute psychological distress.

Under current policy, the decision to authorize
the application, reduction of use or removal of
instruments of restraint to prevent self-injury
continues to reside with the Warden, not health
care providers.” With respect, this decision
properly resides with clinicians. The Office

has further recommended that all instances
where restraints are applied to prevent self-
injury should be considered a reportable use
of force. In a correctional setting, the so-

* Commissioner’s Directive 843 (Management of Inmate Self-Injurious and Suicidal Behaviour), February 2017.

5 CSC already has policy guidelines entitled Physical Restraints for Medical Purposes that specifically apply to patients at the Regional

Treatment Centres.

¢ Significantly, in the course of the review that led to the revised Mandela Rules, the use of instruments of restraint on “medical grounds”
was deleted in recognition of the fact that health-care personnel are not to play any role in the application of any restrictive measures,
including instruments of restraint. However, health care staff have an additional and positive duty of care to monitor and report, without
delay, to the Prison Director (Warden) if they feel it necessary to terminate or alter the use of restraints for physical or mental health

reasons. These considerations are not reflected in CSC policy.

" Where “feasible,” the Warden or his/her designate is supposed to “consult” with a health care professional when authorizing the

application, reduction of use or removal of the Pinel Restraint System.



called “consensual” or “cooperative” use of
physical restraints to prevent self-injury does

not reflect standards of valid, voluntary and
informed consent. Informed consent is a legal/
ethical requirement. Further, for accountability
purposes, video monitoring of the entire duration
of placement in the PRS, including removal

of restraints, should be required policy and
operational practice.

It is instructive that the policy prescribes that
inmates on high suicide/self-injury watch are to
be placed in an observation cell that minimally
provides the basic necessities to preserve and
dignify human life:

a. at minimum, a security gown, at all times

b. a security blanket and mattress, unless the
inmate attempts to use these items in a
manner that is self-injurious or affects staff’s
ability to monitor the inmate. In this case, the
items can be removed from the cell, with the
intention of returning the items as soon as
safely practicable

c. the offer of a change of security gown/
blanket daily, or as required

Health Services - Pinel Restraints
(medium security)
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d. fluids and food that can be easily consumed
without cutlery or tableware (finger foods)

e. hygiene items (the health care professional
will determine when to provide hygiene items
if these items are associated with any risk for
suicidal or self-injurious behaviour and will
inform the Duty Correctional Manager).

There seems little recognition that confinement
in these conditions may actually promote

or deepen psychological distress or lead to
further or even more lethal acts of self-harm or
attempts to end life. The fact that these stark
environments are often viewed as punitive

or even damaging for people experiencing
significant psychological distress is not
acknowledged. There is no requirement for
security staff who are assighed constant, direct
observation of self-injurious or suicidal inmates
to also be a source of human contact, comfort
or compassion. Moreover, the policy now allows
for an inmate to be kept in these conditions

up to 15 days before Regional authorities are
informed or engaged in monitoring the case. As
with administrative segregation, there is no limit
or cap on how long an inmate can actually be
kept in a state of clinical seclusion or isolation.
This situation, which continues to allow for
distressed individuals to be kept in potentially
unsafe and harmful conditions of detention
indefinitely, speaks to the contradictions
between the security and control orientation

of this policy direction at the expense of any
defensible therapeutic aims.

1. I recommend that CSC review, in
FY 2017-18, its health care policies,
practices and authorities to ensure they
are compliant with the revised United
Nations Standard Minimum Rules for
the Treatment of Prisoners (Nelson
Mandela Rules), specifically those
relating to health care services (Rules
24 to 35), solitary confinement (Rules
45 and 46) and instruments of restraint
(Rules 47 to 49).

13
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Alternatives to
Incarceration

The Office continues to call for external
psychiatric hospital placements in cases of
extremely complex or significant mental illness.
These cases continue to arise in mainstream
institutions that lack the appropriate capacity,
resources and infrastructure to manage serious
mental health conditions. The issue is especially
problematic in women’s corrections as there

is no dedicated, stand-alone treatment facility
for women in federal corrections.® In the
Pacific Region, women in need of emergency
health care or hospitalization are temporarily
transferred to and housed in a unit at the
all-male regional psychiatric facility. Isolated
from the other male patients, these mentally

il wormen are managed in segregation-like
conditions not conducive to treatment. This
practice systematically discriminates against
women struggling with mental health problems;
it is totally unacceptable and contrary to
international human rights standards, including
the Mandela Rules.

2. |1 recommend that transferring mentally
ill women in the Pacific Region to the
all-male Regional Treatment Centre
be absolutely and explicitly prohibited.
Women requiring mental health
treatment should be transferred to the
female unit at the Regional Psychiatric
Centre (RPC) in Saskatoon, or,
preferably, to a local external community
psychiatric hospital as required.

Mental Health
Care Funding for
Alternatives to
Penitentiary

There continues to be inadequate treatment
space for significantly mentally ill persons

who cannot be safely or humanely managed

in a federal correctional facility. This need
remains especially acute for federally sentenced
women. The CSC needs to create, conclude
and fund alternative service agreements and
arrangements with provincial and territorial
mental health providers that would allow

for the transfer and placement of complex
needs offenders in community psychiatric
facilities.® In recent years, there has been only
one agreement concluded: it provides for two
beds at the Brockville Mental Health Centre in
Ontario. This situation is simply inadequate and
unacceptable.

My frustration here stems from the fact that
CSC could have funded and already created
community capacity that would provide the level
of care necessary to manage challenging or
complex mental health cases. The Ashley Smith
inquest, concluded in December 2013, made
very specific recommendations to realize such
an outcome:

15. That female inmates with serious mental
health issues and/or self-injurious
behaviours serve their federal terms of
imprisonment in a federally-operated
treatment facility, not a security-focused,
prison-like environment.

8 The Assiniboine Unit (20 beds) is a physically separated female unit/wing within the larger, predominantly male Regional Psychiatric
Centre (RPC) complex in Saskatoon. Interventions and participation in programs and other activities for the women housed there are
strictly regulated by the prevailing conditions, movement and routines established for the male patients at RPC.

9 Since May 2004, GSC has had a partnership with L'Institut Philippe-Pinel in Montreal (IPMM) for twelve beds for federally sentenced

women offenders.



17. That such a facility or facilities be made
available at least on a regional basis, and
particularly in Ontario.

18. That CSC negotiate arrangements with
provincial health care facilities to provide
long-term treatment to female inmates
who chronically engage in self-injurious
behavior or display other serious mental
health problems. Further:

a) that the Government of Canada
sufficiently and sustainably funds the
CSC to enter into such agreements;

b) that this will include any and all capital
and operating costs associated with
the establishment of such facilities,
and that the accommodation and
treatment of female inmates therein
will be the responsibility of CSC.

To come to the point of the matter, even with the
recent expansion of intermediate mental health
care beds at the regional women'’s facilities (for
a total of 60 beds across the country) there still
seems to be better treatment capacity for men
in federal corrections. The CSC claims that

it is too costly to place and treat significantly
mentally ill women in provincial psychiatric
facilities, and, further, these facilities are reluctant
to accept complex needs cases requiring an
acute level of care and/or supervision. These
claims do not seem entirely substantiated given
that this Office is aware that CSC has received
proposals from external psychiatric/forensics
facilities that would expand treatment capacity
in the community contingent on the Service
agreeing to fund the arrangements appropriately
based on a higher professional staff to patient
ratio (or higher per diem rate). The failure to
conclude more federal/provincial exchange of
service agreements for community placements
based on funding considerations seems
particularly problematic and short-sighted,
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especially if the full range of costs associated

“with managing acute needs in prison versus

forensic settings is considered (e.g. use of force
interventions, segregation placements, 24/7
direct observation, etc). Moreover, the risk of
managing serial self-injurious and/or suicidal
women on an ad-hoc and exceptional basis
needs to be balanced against therapeutic not
purely funding considerations. The price of not
doing so may ultimately be more tragic and
preventable deaths in custody and costly civil
settlements in wrongful death cases.

3. | recommend that CSC issue a Request
for Proposal to fund or expand
community bed treatment capacity
to accommodate up to 12 federally
sentenced women requiring an intensive
level of mental health intervention, care
and supervision.
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Gender Identity
and Gender
Expression Rights
in Corrections

In last year’s Annual Report, the Office
recommended that “upon request and subject
to case-by-case consideration of treatment
needs, safety and privacy, transgender or
intersex inmates should not be presumptively
refused placement in an institution of the gender
they identify with.” In response, the Service
indicated that “in fiscal year 2016-17, CSC
will initiate a review of its policies to ensure the
rights of transgender inmates are protected,
including consideration of safety, security and

privacy related to placement. This review will
be undertaken while CSC closely monitors the
progression of proposed legislative changes
through Parliament ...”

3, “®

The review and promulgation of CSC's “new”
gender dysphoria policy on January 9, 2017
did not, as it turned out, permit penitentiary
placement of transgender prisoners based

on gender identity. In fact, just a few days
after CSC had promulgated its “revised”
policy direction, Prime Minister Justin Trudeau
responding.to a question at a town hall
gathering, promised that federally sentenced
offenders could indeed serve their prison
sentences based on their gender identity. A
major policy reversal immediately followed the
Prime Minister’s intervention, with the Minister
of Public Safety and CSC announcing that the
Service would indeed allow for penitentiary

Issues in Focus

The Experience of Being Transgender in Federal Custody

¢ Until recently, a transgender inmate spent most of their sentence (over 10 years) in a facility

representing their assigned sex at birth.

¢ The experience and impact, both physical and emotional, of the lack of recognition
of gender identity and gender expression seems beyond comprehension. The inmate
documented numerous incidents where they were subjected to crude and offensive
comments from CSC staff and inmates, pushed to the side by healthcare staff, refused
hormone therapy treatment, refused private showers and denied recognition of a name

change.

o Desperatlon led the inmate to attempt suicide, self-mutilate genltalla and take pllls bought

ates. The inmate




placement of transgender persons based on
gender, not genitalia.

At various points over the reporting period,
CSC'’s approach to this issue has been
contradictory, disappointing and frustrating.
Following the policy reversal, CSC initiated a
major effort to bring the rest of CSC'’s policy
framework — admission, classification, searches,
use of force, personal property, health services,
etc. — into line with Bill C-16, which would
amend the Canadian Human Rights Act to add
gender identity and gender expression to the list
of prohibited grounds of discrimination. This bill
is expected to become law.

Annual Report 2016-2017

In the context of federal correctional policy

and practice, there does not appear to be a
very deep understanding or appreciation for
what the terms “gender identity” and “gender
expression” actually mean. Other jurisdictions in
Canada, notably British Columbia and Ontario,
have for some time now been responsive and
inclusive in their approach to ensuring that the
rights of transgender, transsexual and other
gender non-conforming peoples are respected
and protected in custody; in contrast, federal
corrections appears mired, if not stuck, in
conventional attitudes and assumptions.
Legislative change is coming, and CSC needs
to embrace it. Unresponsive policy and
practice can lead to unimaginable and needless
suffering. This must change.

Highlights

prosthetics.

underclothing.

safety and privacy purposes.

Source: Ontario Correctional Services, January 2015

Ontario Correctional Services Policy for the Admission,
Classification and Placement of Trans Inmates

1. Policy recognizes a person’s self-identified gender, preferred name and pronouns, as well
as their housing preference, unless it can be proven that there are overriding health or
safety concerns which cannot be resolved.

2. Trans inmates must be given the opportunity to choose who will perform any searches.
The inmate is offered privacy in which to be searched, including any searches of

3. Information about an inmate’s gender identity or history will only be shared with those
directly involved with their care, and only when relevant.

4. Trans inmates are to be integrated into general population, not isolated or segregated.

5. Trans inmates must be provided with their preferred institutional clothing and
6. Trans inmates must be offered individual and private access to the shower and toilet for

7. The policy is supported by a comprehensive staff training and awareness program.
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Harm Reduction
Measures in Prison
(Safe Tattooing)

Increasingly popular in the larger Canadian
society, tattooing is still a prohibited practice

in federal institutions. People who engage in
tattooing behind bars are forced to conduct their
work underground, often sharing and reusing
unsterile homemade tattooing equipment. lllicit
prison tattooing has been associated with higher
rates of blood-borne infections such as Hepatitis
C and HIV among the inmate population.™

And when there is no safe means of disposal

of used needles, the health risks extend

beyond inmates, impacting on corrections staff.
Between April 1, 2011 and April 1, 2017, there
were sixteen incidents where a staff member
was accidentally poked by a needle/syringe,
primarily as a result of a search.”” The Canadian
public is also at risk as offenders returning to
communities bring with them any infections or
health care issues acquired during incarceration.

In 2005, CSC began a pilot program targeted
at controlling the spread of infectious disease
with the implementation of tattoo rooms in

six federal institutions (one men'’s institution

in each of the five regions and one women'’s
institution). Despite an evaluation conducted
by CSC indicating that the program had the
potential to reduce harm, decrease exposure to
health risk and enhance the health and safety
of staff members, inmates and the general
public, the program was terminated in 2007 by
the Conservative government. Also, as CSC'’s
own evaluation demonstrated, the program
provided important employment opportunities
for inmates while incarcerated and more
importantly, marketable skills upon release

into the community. While CSC continues to
offer bleach as a means of cleaning needles,
this measure has been found to have limited
effectiveness in preventing the spread of
Hepatitis C.'? Re-instating the safe tattooing
program within federal institutions would

not only minimize the risk of transmission of
infectious diseases, but it could also save
money over the long-term, particularly given
the high costs associated with treating HIV and
Hepatitis C in prison.

4. | recommend that CSC reintroduce safe
tattooing as a national program.

Medical Assistance
in Dying

Bill C-14, medical assistance in dying (or MAID),
became law in Canada on June 17, 2016. In
addition to making assisted death available to
federally sentenced offenders, the legislation
also amends the Corrections and Conditional
Release Act to exempt CSC from having to
conduct a mortality investigation when an
offender receives medical assistance in dying.

In the reporting period, the Office received and
commented on proposed guidelines for MAID in
federal corrections. Though the guidelines have
not yet been promulgated, central questions
come down to where, when and how best to
deliver end of life care to a terminally ill person

who is still under correctional supervision.
They can be summarized as:

1. The decision to seek medical assistance
in dying should be made, to the extent
possible, while the palliated individual is
in the community, preferably on parole by
exception status.

"0 For more information see Collins, P., Dias, G., Dickenson, M., Lines, R. and Vidovich, L. (2003). Driving the Point Home: A Strategy for

Safer Tattooing in Canadian Prisons.
" CSC Data Warehouse, April 25, 2017.

'2 Public Health Agency of Canada, The Effectiveness of Bleach in the Prevention of Hepatitis C Transmission (2004).
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2. Consideration of the pressures, restrictions
and influences that limit an inmate- patient’s
option(s) who is terminally ill to end life at
a place and time of their own preference
and choice.

3. Need for a Patient Advocate to protect
inmate patients’ rights and ensure they fully
understand and meet the eligibility criteria of
MAID.

Managing palliation in end of life situations
within a prison setting is challenging and costly.
Unfortunately, it is also an increasingly frequent
necessity: in 2016-17, there were 37 deaths in
federal custody by natural cause. Although the
data on where the offenders died (penitentiary,
treatment center or external community
hospital), and whether palliative or end of life
care was provided are not currently available.
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Experience indicates that most natural deaths
will have been “expected” and occurred in a
federal penitentiary.

In the Office’s view, the manner, place and
timing of MAID needs to provide as much
practical choice as possible in how palliative
inmates might otherwise choose to end their
life. They should not simply be referred to a
community hospital for the procedure. CSC
must work with the Parole Board to ensure
that palliative or terminally ill inmates seek
Section 121 “parole by exception” as early as
possible to allow them to spend as much time
in the community among family and friends as
possible. Once in the community, offenders
can decide to seek MAID. Consistent with the
legislation, compassionate and humanitarian
considerations — family and community
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supports, time spent in the community before
the procedure, as well as some choice over
the manner and place where MAID is provided
— should be reflected in the guidelines. Such
considerations are more in keeping with the
spirit in which medical assistance in dying is
made available to the rest of Canadians. Only in
rare and exceptional circumstances (e.g. where
they actually continue to pose an undue risk to
society) should palliative or terminally ill inmates
remain in custody to die.

As the Office has previously documented, the
criteria for granting compassionate release to
a terminally ill offender are extremely restrictive.
The documentation required by the Parole
Board includes medical evidence/rationale
that end of life is not only imminent, but also
certain; in some cases, the Board has required
medical doctors to provide a defined period

of life expectancy. Such criteria do not reflect
the spirit or intent in which MAID was enacted.
Indeed, the legislated criteria (“grievous and
irremediable medical condition” where natural
death has become “reasonably foreseeable”)
conflicts with current Parole Board practice.
Compassionate release decision-making must
better reflect and align with the legislated criteria
of medical assistance in dying.

For its part, CSC needs to more quickly and
proactively prepare and process eligible cases
so that MAID does not become the default
mechanism for an exceptional release option
that too often fails to deliver on compassionate
or humanitarian grounds. Terminally ill inmates
should not have to die in prison simply because
their case was not processed or brought before

the Parole Board in a sufficiently complete

or timely manner. The Guidelines should
specifically reference section 121 of the CCRA
to make it clear that parole by exception may
be granted to any offender who is palliative or
terminally ill at any time during their sentence
and does not pose an undue risk to society.

Finally, the Office strongly recommends
implementation of a separate, dedicated Patient
Advocate system for federal corrections. Given
the pressures and concerns noted above, there
needs to be independent assurance and an
external oversight mechanism to ensure that the
inmate patient freely and voluntarily consents

to medical assistance in dying.”® A Patient
Advocate system could also counsel and advise
CSC on ethical and practical issues around how
best to compassionately and humanely provide
end of life care to a person who is still under
sentence in a community setting.

5. I recommend that compassionate and
humanitarian interests guide policy
and practice in implementing Medical
Assistance in Dying legislation in federal
corrections. The decision of a palliative
or terminally ill offender to end life
through MAID should be freely and
voluntarily made in the community.

'8 The Office understands that the obligation to ensure that the patient fully understands, voluntarily requests and meets the eligibility
criteria rests with the medical or nurse practitioner. Notwithstanding, issues involving free, voluntary and informed consent are magnified
in a correctional setting, as the person seeking medical assistance in dying is still under sentence (and therefore subject to control and

supervision even while residing in the community).
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custody in 2016/17

| Homicide (1)
Bl Undetermined (5)
. Suicide (3)

1} Overdose (1)

B Natural Cause (37)
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FATAL RESPONSE

An Investigation into the Preventable Death of Matthew Ryan Hines

| |2

22

Final Report
February 15,2017
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Fatal Response

Matthew Ryan Hines was only 33 years old
when he died unexpectedly in federal custody
following a series of use of force incidents at
Dorchester Penitentiary on May 26, 2017.

He was serving a five-year federal sentence
for robbery and property related offences.
Matthew had a history of substance use and
mental health issues. On the night in question,
responding staff initially thought Matthew was
under the influence of an illicit substance.
Toxicology reports confirm that Matthew’s death
was not due to an overdose.

| submitted my Final Report of this investigation
to the Minister of Public Safety on February
15,2017, At that time, | requested that it be
tabled in Parliament as a Special Report under
provisions of the Corrections and Conditional
Release Act. This is only the third time in the
history of my Office that this provision has

been used. In my opinion, Matthew's tragic
and preventable death is a matter of such
urgency and public importance that it could not
wait or be deferred. As the Minister of Public
Safety had stated in August 2016, Canadians
deserve to know how and why Matthew died in
federal custody. Fatal Response was tabled in
Parliament on May 2, 2017.

My investigation concludes that Matthew's
death was preventable. The repeated use of
pepper spray at very close range seems to have
contributed to the medical emergency which
ultimately led to Matthew’s death from acute
asphyxia. Matthew appears to have literally
choked to death. Staff failed to recognize and
respond to his medical distress. My report
details a catastrophic and fatal breakdown in
the chain of response and accountability. No
single responding officer stepped forward

to assume leadership and command of an
incident that escalated from a routine use of
force intervention to a life-threatening event in a
matter of minutes.

Key findings of the investigation focus on issues
of transparency and accountability in federal
corrections. These include:

1. Inadequate controls on the use of
inflammatory agents (pepper spray) in
corrections.

2. Security-driven interventions to underlying
mental health behaviours.

3. Poor communication and inadequate
information-sharing among security and
clinical staff.

4. Failure to recognize and respond to a
medical emergency.

5. Adequacy and appropriateness of CSC staff
investigating and disciplining itself.
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Issues in Focus

Fatal Response:

An Investigation into the Preventable Death of

Matthew Ryan Hines

Chronology of Events

® The sequence of events leading from use of force to medical emergency and ending in

death unfolds remarkably quickly.

e There are two physical altercations with staff, one on Matthew'’s cell range and another in
the kitchen area of his living unit. The first use of pepper spray occurs in the kitchen as

1 O0r ana

6. Lack of timely and transparent sharing of

information with the family of the deceased.

Despite these and other violations of law

and policy, no senior manager has ever been
retroactively disciplined or held to account for
the staff errors and omissions that contributed
to Matthew's death.

Fatal Response makes ten recommendations,
several of which are directed to addressing
gaps in how correctional staff recognize and
respond to situations of medical emergency
or mental health distress. The Correctional

Matthew is physically restrained by five officers; he is in a prone position with his face down

Service acknowledged the areas of concern
identified in the report and accepted all ten
recommendations. Significantly, the response
contains an apology to the Hines family from
CSC's Commissioner for inaccurate information
that was shared with them following Matthew’s
death. While it is clear that much work
remains in preventing deaths in custody, | am
encouraged that the Service is committed to
learning and making improvements based on
the report’s findings and recommendations.
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In the Dark

On August 2, 2016, the Office released In the
Dark: An Investigation of Death in Custody
Information Sharing and Disclosure Practices
in Federal Corrections. The report documents
the frustration of families when information is
not fully and openly shared following a death of
a loved one in custody. The investigation found
that even straight- forward factual summaries
of the events and circumstances leading to

the death were typically not provided. The
delays, obstacles and barriers that families
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encountered in trying to access information
about how their family member died in federal
custody deny them closure as they grieve

their loss. The report concludes that the lack

of forthcoming information, numerous delays
(investigative reports can be delayed for years),
the inappropriate behaviour of some CSC staff
and the general feeling that CSC is trying to hide
something serve only to compound the grief and
hurt of many families.

The Service has taken a number of important
steps to address issues of concern identified
in the report. A facilitated disclosure process
and regional point of contact for families have
been established, which will help ensure
families receive timely and relevant information
from the point of notification of the death
through to the completion of the investigative
process. CSC has modified its approach to

In the Dark:

An Investigation of Death in
Custody Information Sharing and
Disclosure Practices in Federal

vetting and releasing information contained in
National Board of Investigation (NBOI) reports
where a dedicated team works closely with

family members and other partners to ensure

Corrections . e .
that information is shared appropriately and
consistently. Positively, the Office has noted
Final Report that NBOI reports that have been released

August 2, 2016
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to family members following this revised
approach have contained significantly less
redactions and provided families with more
information. However, careful monitoring of
the implementation of these new procedures is
necessary.™

Other changes the Service has put in place
following the release of this report include:
immediately sending a letter of condolence to
designated next of kin; training for staff involved
in communicating with families and; developing
a guide for families explaining CSC policy,
responsibilities and the investigative process
following a death in custody. | am encouraged
by the positive response to the report’s findings
and recommendations. My Office will continue
to monitor their implementation.

™ Following the release of the Office’s report, it was necessary to once again bring forward two cases to CSC where one family was not
provided a cause of death (the family only found out through the media following a leak) despite having preliminary information identifying
acause. Inasecond case, a family received two letters with conflicting information regarding the funeral costs.
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Issues in Focus

In the Dark:

An Investigation of Death in Custody Information Sharing and
Disclosure Practices in Federal Corrections

What We Investigated

e The Office conducted confidential interviews with eight families whose family member died
in federal custody or sustained serious bodily injury over the last three years.

e A comparison of redacted (blacked out) National Board of Investigation (NBOI) reports®
released by CSC to families through the Access to Information Act versus the original
(un-redacted) report was conducted to assess whether CSC consistently and respectfully
exercised appropriate discretion in providing families with information.

What We Found

o CSC does not proactively share information with designated next of kin. Information that
Ily be she is only done so retroactlvely once a formal access to information
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Response
to Medical
Emergencies

In addition to the Matthew Hines case, the
Office reviewed a number of other incidents
where correctional staff failed to recognize or
respond to a medical emergency in a timely
and appropriate manner. In relation to the

case involving a delayed response to a medical
emergency (Case 1), it was my Office that
initially brought this case forward to the attention
of CSC’s National Headquarters, not Regional
or institutional authorities. My use of force
review team flagged the incident after receiving
the use of force package. CSC did not initially
identify or code this incident as a case involving
serious bodily injury (despite the fact that the
victim spent several days in outside hospital), a
trigger which warrants and prompts a Board of
Investigation process. In Case 2 — use of force
intervention turned medical emergency — there
was a failure to recognize medical distress and
react accordingly. It is difficult to learn from
these events when the post-incident reviews fail
to bring forward, much less correct, compliance
and accountability issues.

Both cases highlight the importance of
responding staff continuously assessing

and reassessing events and situations as

they evolve. Both scenarios point to serious
deficiencies in an intervention model that

relies on or prioritizes isolation, control and -
containment strategies and responses. Such
a model may be appropriate for security-based
use of force scenarios, but it is inadequate for
managing a medical emergency. In a prison
setting, a life-threatening event can develop
quickly and unexpectedly where the difference
between life and death is measured literally in
seconds. Finally, both cases underscore the
need for round-the-clock health care coverage
at all medium, maximum and multi-level federal
institutions. The lack of weekend and after-

hours on-site medical staff at most penitentiaries
is a significant gap in CSC's death in custody
prevention efforts.

Conclusion

The lessons to be drawn from the preventable
death of Matthew Hines and other “near misses”
could not be any clearer. The circumstances
and events that give rise to avertable deaths

in custody are not isolated. The omissions,
deficiencies and issues of concern identified

in Fatal Response are systemic and pervasive
in nature; they have all been raised before

in the context of previous death in custody
investigations. Some still resonate back

in time to the preventable death of Ashley
Smith (October 2007), including the need for

a separate and distinct intervention model to
manage medical emergencies. Unfortunately,
there are many more Matthews and Ashleys

in the federal correctional system. From a
prevention standpoint, applying a security-driven
intervention model to medical or psychological
distress is an inherently risky approach to
managing a population that overwhelmingly
presents with substance use or dependence,
mental health and behavioural issues. The

key going forward is to promote and enhance
training, skills and techniques that will alert
responding staff to events, situations or
behaviours before they become life-threatening.

Though | make no further recommendations, |
want to conclude this section of my report by
referencing the full statement that the family
of Matthew Hines issued on the day that Fatal
Response was tabled in Parliament. Their
words are more powerful and convincing than
anything else | can say or recommend on this
subject at this time. It is my hope in giving voice
to a family who have suffered so much that it
will make some positive difference in ensuring
that human life and dignity behind bars is
preserved and protected as the law demands
and Canadians expect.
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Issues in Focus

Case 1: Delayed Response to Medical Emergency

e Following what appears to be an unprovoked and extremely violent inmate-on-inmate
assault, in which the victim received several closed-hand punches and kicks to the head
and torso, a number of correctional officers move in (while filming) to secure the area. The
victim is seen lying unresponsive and motionless on the floor.

e The situation is quickly defused as correctional officers handcuff and escort the instigator
from the scene. More than five minutes elapse before first aid is administered to the victim.
During this time, several correctional officers are seen standing by, next to and even
stepping around or over the victim. At one point, an officer appears to kneel down and
look closely at ictim, yet emergency assistance is not initiated. ;

Issues in Focus

Case 2: Use of Force Turned Medical Emergency

e An inmate was involved in a use of force incident in which an inflammatory agent
(pepper spray) was deployed.

e Following the use of force, the inmate was escorted to the decontamination shower where
he collapsed under medical distress (possibly as a result of an allergic reaction to the
pepper spray).

e The camera operator, who was recording the decontamination shower, observed
the inmate in distress (lying on the floor, gasping for air, coughing, spitting, at points

unresponsive), yet continued to record, without intervening, for approximately seven

minutes before finally calling for assistance.
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Issues in Focus

Statement from the Family of Matthew Hines

For Immediate Release
Sydney, Nova Scotia: May 2, 2017

Earlier today, the investigation by the Office of the Correctional Investigator into the death of
our son and brother at Dorchester Penitentiary on May 26, 2015 was tabled as a Special
Report in Parliament by the Minister of Public Safety, the Honourable Ralph Goodale.

When the Honourable Ralph Goodale made a public statement last year that Canadians
deserved answers about Matthew’s death, our lawyer wrote to the Minister to let him know
that we were taking him at his word. The clear apology to our family, and most especially to
our parents, that is contained in the government response to the Special Report tabled in
Parliament today is extremely important to us.

Matthew struggled with mental health issues from the time he was an adolescent. There
were few resources for youth and young adults with mental health issues in Cape Breton,
and Matthew often found himself in trouble with the law.

In April, 2015 Matthew was living in the comm nity on
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lssues in Focus (continued)

Statement from the Family of Matthew Hines (cont.)

The Office of the Correctional Investigator has found that in Matthew’s case everything

that could go wrong did go wrong. We are extremely grateful for the thorough and detailed
investigation conducted by the Office of the Correctional Investigator. The commitment that
they have shown in the investigation of Matthew’s death has given us hope that no-one
else will suffer as Matthew did. Mr. Zinger travelled with his staff to Sydney to meet with us
personally to explain his findings. The compassion and respect shown to us by Mr. Zinger
and his staff, in our own home, will not be forgotten.

The Commissioner of Corrections has acknowledged and accepted all ten of the
recommendations contained in the Special Report that has been tabled in Parliament. We are
encouraged by this. We now await the conclusion of the renewed RCMP investigation into
Matthew’s death, which was re-opened and transferred to Nova Scotia in the fall of 2016.

It is very important to us that Canadians understand Matthew’s story and understand the
f what ned to him. No human belng who is |n prlson should be physwally and
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Riot at
Saskatchewan
Penitentiary

On December 14, 2016, a major riot took place
in the medium security sector of Saskatchewan
Penitentiary. At its height, close to 200 inmates
were involved. Some inmates covered their
faces with balaclavas. Range cameras were
covered or destroyed, leaving officers with no
means of observing events taking place on

the ranges. One inmate was murdered. Eight
others were taken to outside hospital with
injuries sustained as a result of being assaulted,
inhaling smoke or chemical agents or being
struck by shotgun pellets used to suppress the
riot. Damage to several units was extensive,
leaving some “uninhabitable.”

Current research suggests that a lot must go
wrong, and for quite some time, before a prison
erupts in violence.' Such a perspective implies
that prison administrators have opportunity and
warning to address precipitating factors and
thereby prevent a full-fledged riot from occurring
in the first place. In other words, prison riots
are not random or inevitable events; they are
most likely to occur when a certain threshold of
defiance and desperation is reached among a
group of prisoners who take matters into their
own hands to violently force change or express
a long-standing grievance.

The immediate triggering events of the
Saskatchewan Penitentiary riot appear to

be related to unresolved demands regarding
inmate dissatisfaction with food (shortages,
replacement items, portion size and protein
allotment), as well as perceived mistreatment of
inmate kitchen workers (pay, hours, incentives)
by CSC staff. When last-minute attempts to
resolve these issues failed, tensions escalated.

Annual Report 2016-2017

Demands and ultimatums were traded by both
sides with inmates refusing to report to work
and the Warden eventually ordering a lockdown
of the institution. The start of the riot coincided
with the call to inmate work at approximately
1:00 pm.

Though the cause(s) and circumstances of
the riot are still under CSC investigation, the
Office has requested that the Service review
the factors that contributed, either directly
or indirectly, to an environment of escalating
tension, confrontation and eventual riot at
Saskatchewan Penitentiary:

1. Allegations of conflicts between CSC kitchen
staff and inmate kitchen workers.

Management interpretation and
implementation of the National Menu
Guidelines and inmate complaints relating to
frequency and nature of food item shortages
and substitutions; average daily food portion
sizes; daily protein allotment.

® Arnen Boin, William Rattray, “Understanding Prison Riots: Toward a Threshold Theory,” Punishment and Society, Volume 6:1 (2004).
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Saskatchewan Penitentiary Riot

1. Clean up underway 4. Damaged cell 7. Debris in hallway
2. Debris after riot 5. Unexploded OC spray after riot
3. Cell effects destroyed (pepper spray) munitio.

during riot 6. Damage and debris from riot
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December 14, 2016

8. Debiris in range after riot 10. Damage to walls from 12. Residue from OC spray
9. Damaged refrigerators in shotgun pellets and (pepper spray) used by
common area painted camera correctional officers

11. Range view after riot 13. Clean up of debris from riot
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Issues in Focus

Saskatchewan Penitentiary Riot

Chronology of Events

13:15
Inmates from a number of ranges in the medium security sector of the institution refuse to

attend work, programs or school.

13:30

Inmates on ranges E 1, 2, 3 and 4 tie off the range barriers with institutional blankets and
clothing, barricade the barriers with fridges, washers and dryers in front of the range doors.
Inmates cover their faces and destroy range cameras.

13:30
The Crisis Centre is mobilized and opened.

13:40
Emergency Response Team (ERT) members are called in.




3. ldentification and analysis of factors that
may have contributed to overall inmate
dissatisfaction and willingness to participate
in ariot:

- Volume and nature of inmate complaints
and grievances.

- Timely response to and resolution of
systemic issues (e.g., inmate access to
socials, tournaments and other privileges).

- Comparative analysis of use of force
incidents, segregation placements,
institutional charges, assaults and inmate
discipline indicators.

- Frequency of disruptions in normal
routine (lockdowns, inmate work refusals/
protests, section 53 searches, access to
visits).

4. Quality and frequency of interactions
between correctional staff and an
overwhelmingly Indigenous inmate
population (dynamic security).

The Office has also requested that CSC
account for the level and degree of force used
to suppress the riot (more than 36 kilograms
of pepper spray were deployed), including
whether the use of firearms (shotguns) was
proportionate, reasonable and necessary.

Immediately following the events of December
14, the Office dispatched two Senior
Investigators to identify possible causes, as
well as monitor and assess the response

and situation in the riot's aftermath. Several
immediate areas of concern were noted,
particularly with respect to personal health
and hygiene (some prisoners had to sleep in

- contaminated clothing and bedding), provision
of basic living necessities (showers, exercise),
as well as access to legal counsel. At that time,
the Office made three recommendations:

1. Ensure food menus, recipes and portion size
meet National requirements.
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2. Pursue and maintain an open dialogue
between management and prisoners.

3. Improve relations between CSC kitchen staff
and inmate workers.

The Office continues to monitor the return to
normal operations and routine at Saskatchewan
Penitentiary. | would note positively the
measures taken by management to deal with
outstanding disciplinary charges arising from
the riot, as well as special recognition of the
extended period of lockdown and attendant
disruptions in routine, visits, access to
programs, etc. That said, the high number of
complaints brought forward to our Office as
well as continuing general unrest at this facility
suggests that problems of a systemic nature
persist. Incredibly, follow-up visits by this
Office have noted continuing issues with food
at this facility. | would also note that two of the
largest penitentiaries in Canada (also two of
the three oldest and arcane) — Saskatchewan
Penitentiary (1911) and Stony Mountain
Institution (1877) — are located in the Prairies
region. Both institutions happen to house
majority populations of Indigenous people. The
antiquated conditions of confinement that prevail
in these two institutions are not conducive to
modern and humane correctional practice, nor
responsive to the unique needs of Indigenous
prisoners.

6. I recommend that the lessons
learned from the National Board of
Investigation into the December 2016
major disturbance at Saskatchewan
Penitentiary be widely circulated within
CSC and released as a public document.
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Issues in Focus

Legal Implications of the Riot Act Proclamation

¢ According to the Criminal Code of Canada, a “riot is an unlawful assembly that has begun
to disturb the peace tumultuously.”

e Section 67 of the Criminal Code provides that the Warden or Deputy Warden of a
penitentiary, upon receiving notice that twelve or more persons are “unlawfully and riotously
assembled together,” may order the inmates to cease their assembly and disperse.

¢ When such conditions are met, the Riot Act may be read, which is issued in the following
words or words to like effect:




Prison Food

As one of the factors that sparked the deadly
Saskatchewan Penitentiary riot, food is
foundational to health and safety in a prison
setting. The HM Inspectorate of Prisons in the
United Kingdom recently reported that the low
quality of food being served in British prisons,
combined with small portion sizes, could “serve
as a catalyst for aggression and dissent.”'®
The Inspectorate’s report also found that
various medical complications attributable to
poor nutrition, including nutritional deficiencies,
cardiovascular disease, diabetes and high
cholesterol, added to rising prison health care
costs.

As in the UK, spending on food in Canadian
prisons has been decreasing. As part of CSC'’s
contribution to the previous government’s Deficit
Reduction Action Plan (DRAP), the Service
implemented its Food Services Modernization
initiative, resulting in total net savings of

$6.4M. Core elements of the initiative involved
implementation of a National Menu and regional
“Cook Chill” production centres where food is
prepared, cooked and chilled in a centralized
kitchen. Food is prepared in industrial-sized
kettles and tanks up to two weeks in advance,
chilled in bulk packaging, stored frozen then
shipped to the institutions for “retherming.”
Finishing kitchens add food items to the meal
that must be prepared or served fresh.

Under the National Menu, the daily cost for
food allotted to each inmate is fixed at $5.41.
Standardized national recipes are used and
weekly menus are followed. Each inmate

is given 2,600 calories, which, according to
Canada’s Food Guide, is sufficient for a low-
activity male aged 31 to 50."” Meseting the
low daily ration cost, while still complying with
minimum nutritional requirements and the
standardization of the National Menu, required
CSC to find ways of lowering raw food input
costs. Among other measures, powdered
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Vegan meal - national menu.

milk was substituted for fresh milk, bulky meat
portions replaced more select cuts, expensive
grains were removed, vegetable selection was
reduced and English muffins were replaced with
toast.

Not surprisingly, when these changes were first
introduced, inmate grievances related to food
issues spiked. As food services modernization
was a nationally-directed initiative, inmate
complaints and grievances related to food at
the local level have largely been passed onto
the national level of review and redress. Though
the internal grievance rate on food issues is
gradually returning to more normal levels as
Wardens make local adjustments, it remains
elevated. This Office is still receiving complaints
related to food portion size (especially protein),
quality, selection and substitution of items.

6 Life in Prison: Food, A Findings Paper by HM Inspectorate of Prisons (July 2016), accessed at:

https://www.justiceinspectorates.gov.uk/|

7 The average age of men incarcerated in federal penitentiaries is 37.

hmiprisons/wp-content/uploads/sites/4/2016/09/Life-in-prison-Food-Web-2016.pdf
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Industrial kitchen at Bath Institution.

Photo credit: Standing Senate Committee
on Human Rights.

Young men (up to age 30), who still make up
the majority population in federal penitentiaries,
require more than average number of calories
and protein — and that simply means more
food. In some institutions, food has become
a commodity that requires monitoring as it can
be bartered, sold or traded for other items,

including contraband. Playing with the food
of hungry and frustrated prisoners can have
unintended detrimental effects.

CSC also has a responsibility to accommodate
different dietary needs based in religion,
conscience or medical reasons. It is estimated
that, with the introduction of the National Menu
and the cook-chill process, the number of
therapeutic diets has actually declined, though
there is still “significant” funding pressure due
to an increase in the number of requests for
religious and conscience diets such as kosher,
halal or gluten free. The added cost of special
diets above and beyond the National Menu

is being closely monitored to “encourage
adherence to policy.”

7. I recommend that an external audit
and evaluation of CSC food services be
conducted on a priority basis and that
the concerns of the inmate population
related to portion size, quality, selection
and substitution of food items be
solicited, heard and addressed
immediately by CSC management. The
audit should include comparison of
ration and per diem meal costs, prior
to and after introduction of the food
services modernization initiative.



Complaints and
Grievances

As my counterpart in the United Kingdom

has stated, “the ability to complain effectively

is integral to a legitimate and civilized prison
system.”’® |In my opening message to this year’s
report, | noted my concern with the high volume
of issues, requests and complaints brought
forward to my Office involving relatively minor
matters. Routine and straightforward issues at
the institutional level should be properly dealt
with at the source, not routinely escalated to my
Office. As | see it, the real key to improvement
is better and timelier offender complaint and
issue management by the Correctional Service.

CSC has an obligation under section 90 of

the Corrections and Conditional Release

Act to resolve offender grievances “fairly

and expeditiously.” As part of the former
government’s Deficit Reduction Action Plan,
CSC offered up removal of the second
(regional) level of its internal inmate complaints
and grievance process. This change was
supposed to result in a more streamlined, two-
tiered system of review and redress of inmate
complaints corresponding to a final grievance
(institutional) and national level. However, the
number of grievances going forward to the
national level and the amount of time required to
resolve them has led to some egregious delays
and mounting backlogs.

According to CSC, with the phasing out of the
regional level, 4,600 grievances on average
make their way up to the national level of
redress each year.'® In the first quarter of 2016-
17, offenders filed 6,007 grievances at all levels.
The majority of grievances were submitted at
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the complaint and institutional level (79%) while
1,278 were received at the national level. Nearly
half of all grievances reaching the national level
in the first quarter of 2016-17 required 151
working days or more to resolve (29% took
301+ days).? Some grievance decisions have
been delayed as many as 14 times, with wait
periods inexplicably extending beyond three
years. Eight such cases were raised with the
Commissioner in April 2017. In some cases,
offenders have been released to the community,
even though a response to, their grievance

is still recorded as “pending.” The extensive
delays are clearly not in accordance with CSC'’s
legal obligation to settle offender grievances
“expeditiously” and can also lead to unfair
outcomes.

To manage the number of active and overdue
grievances that have piled up at the national
level, the Service has added considerable
resources to process grievances and clear the
backlog. Between October 2016 and March
2017, an additional $900,000 of temporary
funding was allocated to resolving National
level grievances. In March 2017, $1,500,000
of temporary funding was allocated for 2017-
18 to process National-level grievances. While
these additional funds will no doubt reduce the
number of active and overdue grievances, the
effort appears misdirected and unsustainable.
A far more efficient option would be to “front-
load” the complaint and grievance process,
giving managers the means and capacity to
resolve matters expeditiously at source as they
arise. In most cases, accountability properly
rests at the site level.

To further compound and complicate matters,
in April 2017, CSC terminated the Alternative
Dispute Resolution (ADR) pilot project that
had been running at five (reduced from ten)

'8 Nigel Newcomen, Annual Report 2015-16, Prisons and Probation Ombudsman, accessed at:

http://www.ppo.gov.uk/document/annual-reports/

' CSC correspondence to the OCI dated April 19, 2017. This average does not include the approximately 5,000 submissions related to

the inmate telephone system received in 2014-15.
20 CSC Quarterly Status Report: Q1 FY 2016-17.
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institutions. At various times, the initiative had
proven successful at resolving as many as half
of all complaints and grievances at the local site
level, though the resolution rate for 2016/17
was 28%. Despite these encouraging results,
ADR funds have been redirected to deal with
the backlog in national level grievances. An
additional 28 full time employees will be hired
at National Headquarters in 2017-18, on top of
a funded contingent of 36 FTEs in the Offender
Redress division just to relieve the national level
grievance backlog. In comparison, my Office
has 36 full-time employees.

| simply fail to see the justification or rationale
behind these decisions. Pumping more
resources into trying to salvage a broken and
dysfunctional system seems poorly conceived
and wasteful.

8. I recommend reinstatement and
expansion of the Alternative Dispute
Resolution pilot program at all medium
and maximum security penitentiaries.

has also significantly declined from 34.5 days
U d .t in 2014/15 to 23.1 days in 2016/17.22 CSC
p a e On research publications?® and audit findings

attribute the substantial declines in segregation

S eg reg at | O n counts, admissions and length of stay to

improved operational practice and enhanced

(SO I |ta ry management oversight. Despite no changes to

the legal framework, four strategies in particular

C on fl neme nt) — referrals to mental health services, earlier

review of cases, increased use of inter-regional

A recent Status Report on Administrative transfers and creation of additional sub-
Segregation conducted by CSC's internal populations — seem to be largely responsible for
audit sector confirms that the use of the Sharp declines. Slgnlflcantly, audit results
segregation in federal prisons over the past confirm that the reduced use of segregation has
two years has been significantly reduced.?! not had any perceptible impact on the safety
On January 1, 2017, there were 391 inmates and security of staff or inmates.

in administrative segregation (2.76% of the
total inmate population) compared with 780 in
April 2014. The average stay in segregation

Significant reductions in segregation admissions
and length of stay are encouraging. But there

2 CSC, Internal Audit Sector, Status Report on Administrative Segregation, December 8, 2016.
2 CSC/PBC Data Warehouse.

2 CS8C, Research in Brief: Monitoring Flows and Turnover Rates in Administrative Segregation; Trends in Administrative Segregation 2014
to 2016 and; Examining Time Spent in Administrative Segregation (June 2016).
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is more work to be done. Based on my recent
visits, there is room for improvement in how
segregation units currently operate and how
the Correctional Service positively meets its
obligation to mitigate the known harmful effects
of isolation/solitary confinement. | would
highlight the following set of concerns:

1. Indigenous inmates are still more likely to
experience segregation and they continue
to stay longer than any other group. As of
March 31, 2017, there were 414 offenders
in segregation, 151 of whom (36.5%) were
Indigenous.

2. The distinction, in the law, between
“involuntary” and “voluntary” segregation
(protective custody) has always been
dubious and is increasingly indefensible.
Assuming risks and threats to personal
safety were removed, no reasonable person
would “voluntarily” agree to be housed in
the most restrictive and depriving form of
custody the State can legally impose.

3. The material conditions of confinement in
segregation continue to be problematic.
Segregated inmates should have access
to a full range of basic activities, facilities
and services, such as showers, outdoor
exercise, out-of-cell time, personal effects,
reading materials, chaplaincy, health care,
visits and correspondence. To ensure the
harmful impact of isolation is mitigated,
daily segregation routines and activities
need to be more varied. Staff working in
segregation areas should be trained and
selected for their ability to interact positively
with segregated inmates.?* The segregation
area itself should be well-maintained and
clean, with good ventilation and a source of
in-cell natural light. To the extent possible,
provision of articles such as kettles,
televisions and radios should be based on
dynamic and individual risk assessment, not
denied as a matter of policy.

2 See, National Preventive Mechanism for the United Kingdom, Guidance: Isolation in Detention, (January 2017).

4



THE OFFICE OF THE CORRECTIONAL INVESTIGATOR

4. Finally, it is not at all clear where those

who would otherwise have been placed in
administrative segregation are ending up.
My concern arises from the fact that, in the
absence of other alternatives, specialized
units (dubbed “segregation lite”) may be
used to manage groups of offenders (sub-
populations) with behavioural, emotional or
cognitive issues. These units often have

* restricted routines, including limited out-of-
cell and association time. Known by various
names, such as structured or enhanced
supervision, they may approximate (but not
quite reach) the international definition of
solitary confinement as “22 hours or more a
day without meaningful human contact.”2
Technically not solitary confinement, in the
CSC context it may just be segregation by
any other name — or means.

On June 19, 2017, the Government introduced
Bill C-56 An Act to amend the Corrections and
Conditional Release Act and the Abolition of
Early Parole Act. The proposed legislation is
significant as it introduces a 15-day presumptive
limit on segregation stays, establishes an
Independent External Reviewer mechanism to
look at rare and exceptional cases that would
extend beyond the 15 day limit, and includes
significant reforms to conditions of confinement
in segregation. These are positive steps. | look
forward to participating in the review process as
this bill makes its way through Parliament.

Trends and Observations:

reviewed.

assessments.

Use of Force Reviews - Trends and Observations
The Office reviewed 1,436 use of force incidents in 2016-2017.

— Indigenous offenders accounted for 25% of all use of force incidents reviewed.
- Black offenders accounted for 17% of all reviewed use of force incidents

— The Situation Management Model (SMM) was not followed in 11% of all interventions

- 28% of all reviewed use of forces incidents identified compliance issues with
decontamination procedures after the use of chemical or inflammatory agents.

— 43% of all the reviews indicated deficiencies with the post-use of force health care

— Strip search procedures were not followed in 25% of all interventions.

— Offenders alleged inappropriate levels of force used in 6% of all incidents reviewed.
— Use of force interventions involving self-injury incidents represented 13%.

— 67% of all the reviews indicated compliance issues with video recording procedures.

— 37% of all reviewed use of force incidents occurred in the offender’s cell.

% The Essex Group defines the term ‘meaningful human contact’ as “direct rather than mediated, continuous rather than abrupt, and must
involve genuine dialogue.” The term requires the contact to be face to face and direct (without physical barriers). It must be more than
fleeting or incidental. The Group has emphasized that “it does not constitute ‘meaningful human contact’ if prison staff deliver a food
tray, mail or medication to the cell door or if prisoners are able to shout at each other through cell walls or vents.”




Disclosure of Use
of Force Videos

As part of its oversight role, the Office reviews
all use of force incidents in federal correctional
facilities. In 2016-17, the Office reviewed
1,436 interventions involving use of force.

The process involves assessment of all use

of force documentation, including incident-
related video recordings, to ensure legal and
policy compliance. Our reviews uncover
systemic deficiencies in use of force policy and
procedure. In 2016-17, more than two thirds of
all the reviews indicated compliance problems
with video recording procedures. The most
commonly identified deficiency relates to the
timely deployment of a handheld recording
device during a use of force incident.

As other public safety agencies understand,
video records are a means to protect front-line
responders from unwanted or unwarranted
allegations, demonstrable assurance that force
was used as a last resort, and in a proportionate
and judicious manner. Permitting access to
and disclosure of video records to legitimate
requestors is a means of demonstrating
openness and transparency. Unfortunately,
such principles appear not to be well ingrained
in CSC organizational culture. In assessing
requests for video records it bears reminding
that personal information belongs to the person,
not the Service; therefore legitimate requestors
are entitled to access it unless there is a valid
legal reason to withhold or exempt it.

According to data supplied by CSC to my
Office, over a three-year period (2013/14 to
2015/16) a total of 353 requests were made
to CSC under the Privacy Act or the Access
to Information Act that included or required
processing of use of force video recordings.
Of that total, only 31 video records were
disclosed either in full or in part. In other
words, the majority of requests never resulted
in a disclosure of any kind. Various reasons
for not disclosing are provided: the records
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were exempted, withheld, abandoned by the
applicant, or otherwise labelled “in progress,”
“waiting for records” or “no record exist.”

The most commonly applied exemption was
Section 22(1) of the Privacy Act, provisions

of which relate to information that could be
injurious to the conduct of lawful investigations
or “disclosure of which could reasonably be
expected to be injurious to the security of penal
institutions.”

In our judgement, there does not seem to be
much basis to the underlying claim that safety or
security of the institution would be compromised
if the video record was disclosed. Most use of
force interventions take place in-cell or other
common rooms and settings — halls, yards,
ranges. These would minimally give rise to
legitimate security exemptions (e.g. control
posts or perimeter security). Moreover, use of
force interventions tend to follow established
procedures that are very familiar to inmates. In
all likelihood, even full disclosures would not
compromise future interventions.
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When access is presumptively denied,
confidence and trust in correctional
authorities are diminished. CSC has
been able to create the perception,
internally and externally, that use

of force video recordings are out of
bounds when in fact they should

be routinely provided whenever
inmates who are the subject of

these interventions or their legal
representatives request them. Few
even appeal denial of requests to the -
Privacy or Information Commissioners. £
Finally, though editing technology exists &
that can alter or anonymize video
images so that personnel, sources
and facilities are not compromised,
CSC seems to have some technical
difficulties applying this technology
or training staff to use it. | believe
that compliance with use of force policy and
procedure will improve as use of force videos
are disclosed on a more routine basis.

9. I recommend that CSC publish
on its public website the process
for requesting use of force video
recordings, including the legal criteria
for exemptions and disclosure. CSC
should inform the inmate population of
their right to access use of force video
recordings.

Prison Visits and
Visitors

71(1)Inordertopromoterelationshipsbetween
inmates and the community, an inmate is
entitled to have reasonable contact, including
visits and correspondence, with family,
friends and other persons from outside the
penitentiary, subject to such reasonable limits
as are prescribed for protecting the security
of the penitentiary or the safety of persons.
Corrections and Conditional Release Act

Photo credit: Correctional Service of Canada

-

The importance of visits to prisoners cannot be
overstated. Regular visits with family members
and friends provide an important opportunity to
maintain supportive contacts, contributing to
rehabilitation and reintegration aims. A missed
or cancelled visit can have a significant impact
on the emotional and psychological well-being
incarcerated individuals.

Visitors are not always treated with courtesy
and respect by staff. Family members and
friends often experience long delays in entering
CSC facilities. It can take weeks or months

to be approved for prison visits. Visitors often
report feeling highly anxious, stressed and even
stigmatized by invasive security checks and
measures conducted at the front entrance.

As per CSC policy on the Use of Non-Intrusive
Search Tools, when a positive hit on the ion
scanner occurs, the visitor is subjected to a
second test, and a subsequent Threat Risk
Assessment (TRA). In this assessment, the
individual may be tested by a drug detector
dog, or other searches as necessary. The
individual is then interviewed by the assigned
manager to explain the positive search result.
It is ultimately up to the discretion of the
designated manager to consider the results of
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lon Scanners in Federal Corrections

lon Mobility Spectrometry devices, also known as ion scanners, |
were first introduced in federal correctional facilities in 1995. Their |
purpose is to improve detection of llicit drugs and substances
and prevent them from entering institutions. Samples are
collected by wiping or vacuuming objects, then placing the filter
or swipe into the unit. These machines can be oversensitive and
unreliable, and often produce what are known as “false positive”

results.*

to visit a family member in a federal prison:

: Px

all searches and tests, as well as the information
obtained during the interview and from the
visitor’s history. This consideration will be used
as the basis for determining the individual’s
visitation privileges.

Despite the use of other searches and
interviews, positive results from the ion scanner
nevertheless continue to generate individual
suspicion, despite the frequency of false positive
results. Upon reviewing 3,532 incident reports
involving visitors from February 2015 to April
2017, the Office found that approximately 25%
of these incidents showed a positive hit on

The following record is based on the experience of a mother and grandson who were trying

Photo credit: Correctional Service
of Canada

the ion scanner over the threshold limit. The
refusal rates for visits due to positive ion scanner
tests were about 18%, indicating that there is
a need to review the use of these devices in
federal corrections, as well as the TRA process
that is employed in denying visitor access.
Moreover, the introduction of ion scanners has
failed to have any significant impact on the

rate of positive random urinalysis drug testing
results. The rate has remained stable®® despite
significant investments in new detection

(e.g. drug dogs) and surveillance technologies
designed to stop drugs from entering

federal institutions.

% The percentage of positive random urinalysis results over the past five years has fluctuated between 5.6% and 6.3%.

Source: CSC Performance Corporate Reporting System Modernized.
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10. | recommend that CSC conduct a
review of its prison visitor program,
to include an updated evaluation of
the use and reliability of lon Mobility
Spectrometry devices, and report the
results to the Canadian public.

Prison Transport
Vans

| mentioned in my opening message the
claustrophobic experience | had in sitting
scrunched in the back of one of CSC'’s security
escort vans which are used to take prisoners
to attend court or medical appointments.

The experience left me feeling as if personal
safety and human dignity did not matter to

the designers or operators of such vehicles.
Completely enclosed in metal, the compartment
insert where shackled prisoners are kept

is totally devoid of any comfort or safety
feature, including seatbelts.?” These vehicles,
which are essentially retrofitted and modified
family minivans (e.g. Dodge Caravan), were
never designed or crash-tested with a metal
compartment of this size. Should there be an
accident, as occurred in New Brunswick in

2013, individuals within the compartment would
literally be thrown around inside, which could
result in critical injury or even death.

My Office and some CSC staff who operate
these vehicles have brought these design and
safety concerns forward to the Service in the
past. This mode of conveyance does not

befit safe and humane transport. In response,
rather than express a willingness to bring

their security escort fleet up to industry safety
standards (as used by the RCMP), the Service
simply recites that its modified vehicles meet
the manufacturers’ weight load capacity and are
compliant with the federal Motor Vehicle Safety
Act. This position simply fails to acknowledge
the fact that the design is fundamentally unsafe
and untested. Furthermore, there are no federal
guidelines for inmate transport vehicles.

11. I recommend that, over the next two
years, CSC remove the current fleet of
security escort vehicles (small minivans)
as their design is substandard and
unsafe and replace them with larger
vehicles meeting industry standards in
policing (e.g. RCMP).

# CSC claims that the inserts are not fitted with seatbelts to ensure the security of correctional officers — i.e., staff do not have to be in
direct contact with inmates when getting into or out of the inserts. The front seats are equipped with seatbelts and airbags.
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We call upon federal, provincial, and territorial
governments to commit to eliminating the
overrepresentation of Aboriginal people in
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Context

Between 2007 and 2016, while the overall
federal prison population increased by less than
5%, the Indigenous prison population increased
by 39%.% For the last three decades, there has
been an increase every single year in the federal
incarceration rate for Indigenous people.?®
Today, while Indigenous people make up less
than 5% of the Canadian population, as a group
they comprise 26.4% of the total federal inmate
population. 37.6% of the federal women inmate
population is Indigenous. | cannot help but think
that the over-incarceration of First Nations, Métis
and Inuit people in corrections is among the
most pressing social justice and human rights
issues in Canada today.

Auditor General’s
Report — Preparing
Indigenous
Offenders for
Release

Tabled in Parliament on November 29, 2016,
Report 3 of the Auditor General of Canada'’s Fall
Reports examines CSC's programs that prepare
Indigenous persons for reintegration into the
community.®® In many key areas, the Auditor
General’s report independently corroborates
many areas of concern repeatedly identified by
this Office:

1. In 2015-16, most Indigenous offenders were
released from custody at their statutory
release date, having served two thirds of
their sentence.

2. Of those released on statute, 79% were
released into the community directly from
a maximum or medium security institution,
without benefit of a graduated and
structured return to the community.

3. Parole grant rates were much lower for

Indigenous than non-Indigenous offenders:

- Only 12% of Indigenous offenders had
their cases prepared for a parole hearing
once they were eligible.

- An overwhelming 83% of Indigenous
offenders postponed their parole
hearings.

2 By contrast, the number of Caucasian offenders has decreased by 14.7% over this same period.
2 Seeg, Office of the Correctional Investigator, Spirit Matters: Aboriginal People and the Corrections and Conditional Release Act

(March 2013) at www.oci-bec.gc.ca

% 2016 Fall Reports of the Auditor General of Canada: Report 3 — Preparing Indigenous Offenders for Release —
Correctional Service Canada. http://www.oagbvg.gc.ca/internet/English/parl oag 201611 e 41802.html




4. On average, Indigenous offenders waited
five months from the point they began their
sentence to the start of their correctional
programming. Only 20% of Indigenous
individuals were able to complete their
programs by the time they were first eligible
for release.

5. CSC has yet to develop tools to assess how
culturally specific correctional interventions
for Indigenous offenders, such as Elder
services, Healing Lodges, Pathways
Initiatives and partnerships with community
groups and organizations contribute to
an offender’s progress toward successful
reintegration.

6. CSC sometimes makes security
assessments and program referrals for
incarcerated Indigenous persons without
adequate information from the provincial or
territorial courts system. CSC assessments
and program referrals can be delayed for
months awaiting this information.

7. Indigenous persons are more likely than
non-Indigenous persons to receive higher
security classifications.

8. CSC does not provide staff with adequate
guidance or training on how Aboriginal
social history should be considered in case
management decisions.

None of these findings come as a surprise
to me, though | am encouraged by CSC's
response to the Auditor General’s report. In
an open letter to the Auditor General, the
Commissioner of Corrections indicated that
the report “marks a milestone in Canada’s
correctional history” and that the Service
“fully” accepts all of the report’s findings and
recommendations. In terms of specifics, the
Commissioner offered four initiatives:
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1. Review the way the Service manages
individual case files to ensure Indigenous
offenders are prepared for the earliest
appropriate release into the community.

2. Place renewed focus on preparing low-risk
offenders for early release.

3. Increase the availability of and access
to programs tailored to the needs of
Indigenous offenders.

4. Make best use of Elders, Pathways
Initiatives and Healing Lodges.

The Commissioner further ensured that
leadership within the Service will be held
accountable to deliver much-needed
improvements and results in this area.
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As promising as CSC's response to the AG’s
report is, much remains to be done. There
is still a significant, seemingly intractable,
performance gap that separates Indigenous
from non-Indigenous offenders. Indigenous
people in federal custody are:

1. Released later in their sentence.

2. Disproportionately over-represented in
segregation placements, use of force
interventions, maximum security institutions
and self-injurious incidents.

3. More likely to be returned to prison due to
suspension or revocation of parole.

In spite of faster entry into correctional

programs and higher program completion rates,
Indigenous offenders are still being released later
and revoked more often than their counterparts.
These results seem to defy reality. The majority
of Aboriginal offenders admitted on a warrant

of committal (WOC) to federal custody are
serving relatively short sentences. In 2014/15,
just over half (52%) of the Aboriginal offenders

admitted on a WOC were sentenced to less
than three years. Another 37% percent of
Aboriginal offenders were sentenced to three to
six years. Overall, 78% of Aboriginal offenders
in this group were considered to be engaged

in their correctional plan upon admission.®' If
the majority of Indigenous offenders are serving
comparatively short sentences, and if most are
engaged in their correctional programming, why
aren’t they being returned to the community at
the earliest possible opportunity?

Some of the answers to improving results lie

in better use of Aboriginal-specific provisions
of the Corrections and Conditional Release
Act. Two provisions in particular, both of which
were intended to be used as alternative release
options for Indigenous offenders, are chronically
under-funded and under-utilized in federal
corrections. Section 81 allows for Indigenous
communities to oversee the care and custody
of Indigenous offenders who would otherwise
be in a federal prison. Section 84 allows for an
Aboriginal community to propose a plan for an
interested and consenting Aboriginal inmate’s
release and reintegration into that community.

With respect to Section 81 provisions, there are
nine healing lodges, four of which are managed
and operated by Indigenous communities. Bed
space in the community to support Indigenous
offenders is limited, as there are no Section

81 agreements in British Columbia, Ontario,
Atlantic Canada or the North. Three of the four
Section 81 facilities are on reserve land, yet
most Indigenous offenders are being released
to urban settings. Inexplicably, there continues
to be substantial funding discrepancies, as well
as differences in terms and conditions of work,
between Section 81 Healing Lodges operated
by Aboriginal communities and those operated
by the CSC. Finally, all Section 81 facilities are
designated minimum security, yet Indigenous
prisoners are predominantly classified and

31 CSC, Research Report, Profile of Aboriginal Offender Warrant of Committal Admissions to Federal Custody, (June 2015).
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released from medium or maximum security
institutions. Consequently, the dedicated
facilities designed to assist Indigenous
offenders to safely and successfully return to
the community do not necessarily operate as
intended or at capacity.

In recent years, there has been a gradual and
sustained increase in Section 84 releases.
However, this bit of encouraging results is
tempered by the fact that this option is being
accessed by more Indigenous offenders who
reach statutory release (two thirds point of
their sentence). In other words, the increase
in Section 84 releases is due less to increased
CSC effort or enhanced community capacity
and more to a technical change in the
administration of the sentence for Indigenous
offenders.

It is clear that more of the same will not
produce better or different results. My Office
will closely monitor CSC'’s progress in meeting
its commitments to the AG's report. As the
Commissioner stated, “more can and will be
done to support the successful rehabilitation
and reintegration of Indigenous offenders.”

In the meantime, | offer a recommendation

of my own:
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12. | recommend that CSC review its
community release strategy for
Indigenous offenders with a view to:

i. increase the number of Section 81
agreements to include community
accommodation options for the
care and custody of medium
security inmates;

ii. address discrepancies in funding
arrangements between CSC and
Aboriginal-managed Healing Lodge
facilities, and;

iii. maximize community interest and
engagement in release planning for
Indigenous offenders at the earliest
opportunity.
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66%

Have no
Credit History

T

Do not have
References for

Housing

63%

Have
Financial Debt

%

37 %
Do not have

References for

a Job
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47%

Can’t Afford
a Residence

22%

Do not have
a history

of Employment

Source: CSC Research, Reintegration Challenges Facing Women Offenders (February 2014)

Barriers to
Community
Reintegration
Prison Work and
Employment

It is encouraging to see that, after a decade of
decline and major policy reversals, conditional
release indicators are finally beginning to trend
in a positive direction. Parole grant rates are
increasing while the number of offenders on
statutory release (two thirds of sentence) is
starting to come down. While many barriers
and challenges remain for offenders returning
to the community, none is perhaps more
daunting than finding and securing employment
with a criminal record. Approximately 60% of

32 (CSC, 2016-17 Report on Plans and Priorities.

inmates at admission to federal custody have an
identified employment need.

CORCAN, which is a special operating agency
within the CSC, offers employment training and
employability skills to federal offenders. Its goal
is to help offenders acquire marketable job skills
in prison so they can obtain gainful employment
upon release. CORCAN operates just over 100
shops in 29 federal prisons. Planned spending
on CORCAN for 2017-18 is $36.613M.%2 The
agency has four main business or product

lines: manufacturing, services, textiles and
construction. At any given time, CORCAN
industries employ less than 10% of the total
inmate population.

In visiting prisons, | am often impressed by
CORCAN shops and facilities, as well as the
dedication and commitment of staff. The
problem, as | see it, lies not in these areas, but
rather in the shortage of CORCAN jobs and
other meaningful work, skills acquisition and
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training opportunities behind bars. While | have
seen some excellent examples of offenders
productively engaged in prison industries,

| also observed too many other instances
where offenders were either unemployed or
underemployed or not participating in any

sort of educational, vocational or correctional
programming. At regional women'’s facilities,

| noted that the CORCAN shops are primarily
textiles; women inmates were almost exclusively
engaged in gendered, stereotyped jobs such as
textiles, laundry and sewing. “Output” typically
includes towels, aprons, pillow cases, sheets,
drapery and blankets.

Offenders report that employment in prison
industries provides a pro-social means to
structure their prison time. Benefits described

by offenders participating in CORCAN industries
include higher wages, positive references,

more appealing jobs and opportunity to earn
apprenticeship hours for certified Red Seal
trades. These are desirable goals that seem
well within reach.

The Office has often noted need for
improvement in how the prison employment
and vocational skills training program is run and
delivered in federal institutions. We have made
the following suggestions:

1. More direct partnerships between CORCAN
and the leading sectors of Canadian
industry, which primarily means reducing
emphasis and reliance on prison textile
industries.

2. Increase opportunities for inmates to engage
in community employment and training,
including considerably expanding the use of
work releases. ;

3. Enhance and expand opportunities to learn
and apprentice for a Red Seal trade inside
federal institutions.

4. Revaluate inmate pay, the rates for which
were first set in 1981 and have remained
frozen ever since. Ensure financial
incentives are part of the inmate pay
structure to influence quality and value of
prison work consistent with community
expectations.

5. Increase emphasis on computer literacy
and practical applications of information
technology in the Canadian economy.

To my mind, a clear corporate vision and
commitment to provide relevant and meaningful
skills training and a decent work experience for
federal offenders is lacking. More transparency
and accountability in CORCAN activities and
operations is also required, including more



recent, regular and relevant reporting on
results for offenders and Canadians. If given
the opportunity, people behind bars want to
learn, acquire and upgrade the skills and work
experience that will help them succeed on the
outside.

13. | recommend that the Minister of
Public Safety request that the Standing
Committee on Public Safety and
National Security (SECU) conduct
a special study on inmate work and
prison industries (CORCAN).

14. | recommend that the prison farm
program be reinstated under CORCAN
direction.
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Updates on the
Black Offender
Experience in
Federal Custody

In 2013, the Office released A Case Study

of Diversity in Corrections: The Black Inmate
Experience in Federal Penitentiaries. At that
time, the Office reported that Black inmates
comprised 9.5% of the inmate population

while representing just 3% of the Canadian
population. The report also noted that

Black inmates were over-represented in
maximum security and segregation, incurred a
disproportionate number of institutional charges,
and were more likely to be involved in incidents
of use of force. Although CSC's response to the
Office’s report was positive overall, four years
later very little appears to have changed for
Black people in federal custody.
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Today, Black inmates currently comprise 8.6%
of the total incarcerated population.®® While the
total number of Black inmates has decreased
by 9% since the Office’s 2013 study, the overall
inmate population has also decreased (6.3%)
over the same time period. Ontario continues
to have the largest Black inmate population

— nearly three times the number in the Quebec
region (the region with the second largest Black
inmate population).

The number of federally sentenced Black
women has decreased by nearly 30% since

the Office’s 2013 study (55 in 2013 versus

39in 2017). Similar to the 2013 study, Black
women are primarily incarcerated for Schedule |l
(drug) offences (54% in 2017). In 2017, almost
one quarter of incarcerated Black women in
Canadian penitentiaries were foreign nationals.
These women will be deported upon completion
of their sentence.

As a group, Black inmates continue to

have poorer outcomes on many important
correctional indicators. In 2016-2017, Black
inmates were:

1. More likely to classified as maximum security
(nearly one-fifth compared to 14% of the
total inmate population).

2. Over-represented in admissions to
segregation (Black inmates represented
10.5% of admissions to segregation).

3. Disproportionately involved in incidents of
use of force (Black inmates represented
10.6% of offenders involved in a use of force
incident).

4. More likely to be gang affiliated (Black
inmates were nearly twice as likely as the
total inmate population 22% versus 12% to
be gang affiliated).

In October 2016, the United Nations (UN)
Working Group of Experts on People of African
Descent visited Canada to observe the human
rights situation of African-Canadians. It was
the first time in three years that Canada had
received a thematic UN Special Procedures
mandate holder.3* As part of its fact-finding
mission, the Office presented the findings

from its 2013 case study on the Black inmate
experience to the Working Group. The Office’s
presentation was important as it was one of very
few in the criminal justice field that focussed
specifically on the experiences of Black
Canadians, rather than the more generic and
general category of visible minorities. As noted
by the UN Working Group, visible minorities are
not a homogeneous group, underscoring the
importance of examining the experiences of
specific groups separately.

Upon the conclusion of its visit, on October 21,
2016 the United Nations' Working Group of
Experts on People of African Descent issued
its preliminary findings and recommendations,
many of which mirrored those made by the
Office:%

1. Ratification of the Optional Protocol to the
International Convention against Torture,
Cruel, Inhuman and Degrading Treatment or
Punishment.

3 Updated data for this section was extracted from the CSC/PBC Data Warehouse on 2017-02-20.
3 In 2013, the UN Special Rapporteur on the Rights of Indigenous People visited Canada.

% See http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=20732&| anglD=E for more information.




2. Development and implementation of a
National Corrections Strategy to correct
the disproportionately high rates of African
Canadians within the correctional system
and ensure anti-discriminatory and culturally
specific services for African Canadian
offenders.

3. Forthe CSC, adopt a national diversity
awareness training plan and appoint an
ethnicity liaison officer in each institution.

4. Increase the representation of people of
African descent in law enforcement and
correctional services.

The UN Working Group will present its final
report to the UN Human Rights Council in
September 2017. The Office encourages

the Government of Canada and more
specifically CSC, to move forward on these
recommendations to ensure Black Canadians in
custody are adequately prepared and supported
for release. In addressing over-representation
of Black offenders in federal custody, the
Service is encouraged to take into consideration
factors that disproportionately impact on Black
Canadians, much like Aboriginal social history is
used in respect of Indigenous offenders
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Lifeline

Created in 1991 by CSC, the LifeLine program
recruited long-term offenders — ‘lifers’ — who had
successfully reintegrated into the community for
at least five years to mentor others facing life
sentences. The award-winning program helped
reintegrate those serving a life sentence back
into the community. CSC research showed that
inmates involved in Lifeline were less likely to

get into problems while in prison or end up in
segregation. The program, estimated to cost
$2M annually, was terminated in August 2012 as
part of broader cuts to CSC's budget.

Today, just over 3,000 inmates (21% of the total
inmate population) are serving a life sentence.
There are more than 1,700 life-sentenced
offenders who have been paroled and living

in the community. There is a continuing and
demonstrated need to bring back a program
that helps prepare offenders to safely reintegrate
back into society after serving a lengthy
sentence behind bars.

15. I recommend reinstatement of the
LifeLine program.
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Context

Female offenders, and, in particular, Indigenous
women are the fastest growing population in
Canadian corrections. In the ten-year period
between 2007/08 and 2016/17, the number of
federally sentenced women inmates increased
by 29.7% (5635 in 2007/08 to 694 in 2016/17).
The number of Indigenous women inmates
increased at an even faster pace growing by
60% over the same period. Given that four

of the five regional women'’s institutions were
constructed 20 years ago, the growth in the
population has created unique population
management challenges, particularly with
respect to the secure units. The secure units
are separate maximum security units that
operate within all five women’s multi-level
facilities.®® Maximum security women represent
11% of the overall federally sentenced women
population. Indigenous women represent 37%
of all women behind bars, but they make up
50% of the maximum security population and
present with unique culturally-based needs.

Over the past fiscal year, the Office investigated
numerous complaints linked to the conditions of
confinement in the women'’s secure (maximum
security) unit, specifically with respect to gaps

in dynamic security practices that had serious
consequences on the safety of the women
living on the unit. In one incident, a woman was
assaulted in the Secure Unit pod by another
woman with a weapon over a two minute
period. No officers responded to the assault
despite other women on the pod simultaneously
activating their cell alarms. In another incident,

a woman committed suicide on the segregation
range, which is located in the Secure Unit while
under observation for serious mental health
issues. Incidents such as these have led to a
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general feeling of insecurity among the women
living on the secure ranges and distrust of staff,
contrary to rehabilitative aims.®

The Investigation

Given these issues and incidents, the Office
conducted an investigation examining the
conditions of confinement of federally sentenced
women living on the secure unit. The Office
conducted confidential interviews with 41
maximum security women?® at all five women’s
regional institutions, representing 66% of the
total federally sentenced maximum security
offender population. Forty- six percent of the
women who were interviewed were Indigenous
and almost 30% percent of the total sample
were serving an indeterminate sentence.
Interviews were also conducted with CSC staff
and key stakeholders.

% Maximum security women live in the Intensive Intervention Unit (IIU), the building that houses them. This unit is also referred to as the
secure unit. The secure unit is divided into pods of 4-6 cells each. At some institutions, the cells are equipped to accommodate double
bunking. The segregation unit is physically located in the secure unit, as a separate wing.

37 Preliminary research by CSC (2014) has linked a positive alliance based on communication, health and interpersonal skills as having
a positive impact on a woman’s institutional adjustment. See, CSC, Therapeutic Alliance and Offender-Staff Relations in Women’s

Corrections, (February 2014).

% One woman identified as a transgender male. He had just begun the transition at the time of interview.
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Key Findings

Lack of appropriate infrastructure

The most pressing and practical issue is the
lack of infrastructure within the secure unit to
support the unique needs and manage the risks
of the women who are classified as maximum
security. There are between two and four pods
in the secure unit of each institution. This
infrastructure creates significant impediments as
staff must use modified routines or movements
to manage heightened population tensions on
the secure pods. For example, in all but one
institution, women reported that they are subject
to constant cell moves to deal with population
management challenges, such as inter-personal
issues on the pods. One woman reported
moving 20 times in 22 months as a result of
interpersonal issues. In numerous interviews,
women stated that they fear reprimand by staff
if they object to the constantly changing living

arrangements. Moreover, in the absence of
physical space, depending on the institution,

it may not be possible to move a woman to
another pod as a result of incompatibilities with
other inmates.

Additional classification system for
women on the secure unit

Women in maximum security are subject to a
unique classification or level system® intended
to manage their movements when they are off
the secure unit, for example, to attend or access
services such as health care, visits, programs
and/or school. Approximately one quarter of
the women interviewed were subject to some
type of restraint for off-unit movement. Women
reported being shackled in order to walk through
the institution to health care appointments. One
woman reported being shackled while walking
up the stairs and another during her gynecology
appointment.

3 Within this separate classification system, women are assigned to level 1, 2, or 3 by an interdisciplinary team. Women designated as
level 1 are those that have been identified as exhibiting high-risk behaviour and therefore require the supervision of two Primary Workers
during off-unit movement. These women are also subject to one or two types of restraints (i.e. handcuffs and/or leg irons). Level 2
women require up to two staff members for direct supervision of off-unit movement. Level 3 women must be under the supervision of

one staff member.



Just as concerning was the fact that women
reported turning down visits with their children
because they did not want their children to see
them in leg irons (shackles) or handcuffs during
their visit. WWomen in one region were subject to
strip searches* every time they returned to the
Secure Unit following off-unit movement, despite
being identified as a positive level 3 and 4.4

It is a significant indignity for women to suffer the
shame and humiliation that comes with wearing
leg irons or being subjected to strip searches

in order to access programs and services. In
some regions, we found that women assigned
to level 1 and 2 did not have access to
education, programs, gym, or library as these
services were deemed privileges afforded to
level 3. The level system is a gender-based
discriminatory restriction unique to the women'’s
sites: male offenders are not subject to the
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same movement restrictions in order to access
services and programs in the institution.*? From
the Office’s perspective, the practice resembles
the management of offenders in the Special
Handling Unit (SHU) and is tantamount to the
rescinded and illegal former Management
Protocol.*®

16. | recommend that the level system
for maximum security women be
rescinded. Without procedural
safeguards and defined review dates,
movement levels are arbitrary as
they exist outside the law. Security
requirements should be assessed
on a case-by-case basis as per the
principles outlined in the Corrections
and Conditional Release Act.

40 Following a recommendation to one regional site, routine strip searches following off-unit movement was switched to random searches.
As well, due to changes at the policy level, women are no longer shackled to leave the Secure Unit. The Service handcuffs level 1 and 2

women during off-unit movement.

41 Commissioner’s Directive 578 was recently revised. As part of the changes to the CD, Level 4 was removed and women are now

classified according to the three-level system.

42 CSC claims that the three-level movement system is necessary as the regional women'’s facilities are multi-level. It allows for maximum
security wom<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>